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United States Court of Appeals for the 

District of Columbia 

j 

No. 6578. j 

Etta M. Covell, Appellant, j 
vs. | 

District of Columbia. 

I 

_ i 

a Supreme Court of the District of 

At Law. 

No. 83834. 

Etta M. Covell, Plaintiff, j 
vs. ! 

The District of Columbia, a Body Corporate fjor Municipal 

Purposes, Defendant. 

United States of America, j 

District of Columbia , ss: | 

Be it remembered, That in the Supreme (jlourt of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, tjbie following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Declaration. j 

Filed March 26, 1934. j 

In the Supreme Court of the District of dolumbia. 

Law No. 83834. j 

Etta M. Covell, Plaintiff, 
vs. 

The District of Columbia, a Body Corporate [for Munici¬ 
pal Purposes, Defendant. | 

Plaintiff, Etta M. Covell, sues the defendant, the District 
of Columbia, a body corporate for municipal purposes, and 
declares as follows: I 


Colombia. 
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ETTA M. COVELL, APPELLANT, VS. 


On, to-wit, March 29, 1931, and for a long time prior 
thereto, the street and sidewalk known as Ilolmead Place 
between Monroe Street and Otis Place, Northwest, in the 
District of Columbia, was a public highway, and it then and 
there became and was the duty of said defendant to keep 
the said public highway in a reasonably safe condition so as 
not to endanger the life or limb of persons rightfully 
thereon, but plaintiff says that defendant, disregarding its 
duty in the premises, negligently suffered and permitted 
said sidewalk to become and remain in a dangerous con¬ 
dition, by allowing dirt, stone, pebbles and gravel to ac¬ 
cumulate thereon, of which said defendant had notice; that 
on the date aforesaid plaintiff, being lawfully on said street 
and sidewalk, and without any negligence on her part, and 
the street and sidewalk being insufficiently lighted, stepped 
on and upon a pebble, gravel and stone so permitted by the 
defendant to remain on said sidewalk, after having notice 
thereof, and said pebble, gravel and stone rolled and moved 
under the foot | of plaintiff and thereby hurled and threw 
her violently down and upon the sidewalk which was 
2 of cement and other hard substance, and because of 
said fall, plaintiff broke her loft hip and thigh and 
the upper part of her left leg, and the joint thereof and 
injured the flesji, muscles, sinews, joints and ligaments of 
her leg, ankle and foot, also was injured in and about her 
spine and spinal cord, head, hands, ribs and neck, and she 
was generallv bruised and battered and shocked and ren- 
dered unconscious, and was injured externally and inter- 
nallv, and all of which greatlv damaged her nerves and 
nervous system, and said injuries are permanent and the 
broken hip and leg is shorter than the other and while in the 
hospital her hip was in a cast. 

And by reason of the negligence of the defendant as 
aforesaid, resulting in the injuries of the plaintiff as afore¬ 
said, it became and was necessary for her to be taken to a 
hospital, and she was taken to the Emergency Hospital, 
in the District of Columbia, and was there treated and 
attended by surgeons, physicians and nurses, and she re¬ 
mained there for a long period of time, to-wit, eleven weeks, 
and it became and was necessary and she did have X-rays 
taken of her injuries and breaks, and after her removal 
from the hospital to her home she continued to be weak, 
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sore, lame and disabled from the injuries aforementioned, 
and it became necessary to have and she did have phy¬ 
sicians, surgeons and nurses attend and treat her at her 
home for a long time, to-wit, eight months, and it became 
necessary for her to pay out and she did pay out and expend 
for hospital, surgeons, physicians, nurses, Xl-rays, medi¬ 
cines, bandages and the like the sum of $1,500 in an effort 
to be cured of her said injuries, and will be obliged to con¬ 
tinue to pay money for doctors and medicines, and she suf¬ 
fered great pain and anguish of body and minji because of 
said injuries, received as aforesaid. j 

Plaintiff was employed at the time s^lie received 
3 said injuries by the United States Government and 
received as compensation for her woifk $160 per 
month, and because of said injuries as aforesaid it became 
necessarv and she did remain away from her work for a 
period of eight months and thereby sustained a loss of 
$1,280. 

And as soon as plaintiff was permitted to go ^bout, being 
unable to walk, she had to use crutches and cahes and still 
uses a crutch and a cane to aid her in walking and getting 
around, and she is permanently disabled because of the in¬ 
juries received as aforesaid, and one leg is shorter than 
the other. 

Wherefore plaintiff brings this suit and claims damages 
of and from the defendant in the sum of $20,< 
costs. 

JEFFORDS and DUTTON, 

Bv EDWIN C. DUTTON, 1 

Attorneys for\ 


|)00, besides 


Amendment to Declaration. 
Filed June 15,1934. 


Plaintiff. 


Now comes plaintiff, by her attorneys, and hmends her 
declaration by inserting on page one, line 1^, after the 
word “remain” the following: 44 To wit, fpr several 
months. ’ ? 

JEFFORDS & DUTTON, 

Attorneys for plaintiff. 
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ETTA M. COVELL, APPELLANT, VS. 


4 Stipulation. 

Filed October 15, 1935, as of June 15,1934. 


It is hereby stipulated and agreed by and between coun¬ 
sel for the respective parties to this action that the follow¬ 
ing shall be considered and urged as an amendment to the 
declaration filed in this cause; 

That the exact location of the place where the plaintiff 
was thrown, as in the declaration alleged is, the east side 
of Holmead Place between Xewton and Meridian Streets, 
N. W., nearly in front of premises numbered 3433 Holmead 
Place, N. W., in the District of Columbia. 

JEFFORDS & DUTTON, 

Attorneys for Plaintiff. 
CHESTER H. GRAY, 

1 Attorney for Defendant. 

Plea. 

Filed July 11, 1934. 

* # # * * * # 

1. Comes now the defendant, the District of Columbia, 
by counsel, and for a plea to the declaration filed herein 
admits that Holmead Place between Monroe Street and 
Otis Place, N. W., is a public highway. The defendant de¬ 
nies that it negligently suffered and permitted the side¬ 
walk as alleged in the declaration to become and remain 
in a dangerous condition by allowing dirt, stone, pebbles 
and gravel to accumulate thereon; and defendant denies 
that it had any notice, actual or constructive, of any defec¬ 
tive condition of the sidewalk or anv foreign substance 
thereon, as alleged in the declaration. Defendant denies 
that the said sidewalk was insufficientlv lighted and 
5 denies that the plaintiff without any negligence on 
her part stepped upon a pebble, gravel and stone 
which the defendant permitted to remain on the sidewalk 
after it had notice thereof. Defendant is without knowl¬ 
edge or information sufficient to form a belief as to whether 
the plaintiff fell at the time and place alleged in the decla¬ 
ration, but denies that any fall or injuries which may have 
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been sustained by; the said plaintiff were due or caused by 
any negligence or lack of duty on the part of the defendant. 
Defendant is without knowledge or information sufficient 
to form a belief as to the alleged injuries sustained by the 
plaintiff. 

2. And, for a further plea to the declaration, said de¬ 
fendant says that such injuries as the plaintiff sustained 
were sustained by her as the proximate result of the negli¬ 
gence of her, the said plaintiff, in walking upon the side¬ 
walk without the exercise of reasonable care, and without 
due regard for her own safety. 

Defendant denies each and every allegation of fact not 
herein specifically admitted. 

E. BARRETT PRETT^MAN, 

Corporation Counsel, D. C. 

R. E. LYNCH, 

Assistant Corporation Counsel, D. C., 
Attorneys for Defendant, District of Columbia. 

Memorandum. 

i 

May 21, 1935.—Verdict (by direction) for cjefendant. 

6 Motion to Set Aside Verdict and, Grant a Neiv Trial. 


Filed May 24, 1935. 


let urn a ver- 


Xow comes the plaintiff by her attorneys and moves the 
Court to vacate and set aside the verdict of the jury and 
grant a new trial in this case for the following! reasons: 

1. The Court erred in granting the motion (if defendant 
to instruct the jury for the defendant. 

2. The Court erred in directing the jury to r 
diet for the defendant. 

3. The Court erred in not permitting the c4se to go to 
the jury on the evidence. 

4. The Court erred in holding that, the evidence for the 
plaintiff did not make a case to go to the jury. 

5. The Court erred in not permitting the jury to deter¬ 
mine the issues of fact in this case. 

JEFFORDS & DUTTON, 

' Bv EDWIN C. DUTTON, 

Attorneys for Plaintiff. 
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ETTA M. COVELL, APPELLANT, VS. 


Notice as to Filina Motion to Set Aside Verdict and Grant 

New Trial 




Chester H. Gray, Esquire, 

Elwoocl A. Seal, Esquire, 

Assistant Corporation Counsel, I). C. 

Gentlemen : 

You -will please take notice that the attached mo¬ 
tion to set aside verdict and grant new trial has been 

c 1 

filed and will be heard by the trial justice when directed by 
him. 

Very respectfully, 

JEFFORDS and DUTTON, 

By EDWIN C. DUTTON, 

Attorneys for Plaintiff. 

7 Supreme Court of the District of Columbia. 

i Friday, June 14, 1935. 

Session resumed pursuant to adjournment, Hon. Chief 
Justice Alfred A. Wheat, presiding. 

<******«• 


Upon consideration of the motion filed herein, for a new 
trial, it is ordered that said motion be, and the same is 
hereby overruled, and judgment on verdict is ordered. 

Wherefore, it is considered that plaintiff take nothing 
bv this action; that defendant go hence without dav, be for 
nothing held and recover of plaintiff its costs of defense 
to be taxed bv the clerk and have execution thereof. 

From the foregoing judgment the plaintiff by her attor¬ 
neys of record, in open court, notes an appeal to the United 
States Court of Appeals for the District of Columbia; 
whereupon, an undertaking to act as a cost bond is hereby 
fixed in the sum of One Hundred Dollars ($100.00) with 
leave to deposit Fifty Dollars ($50.00) cash with the clerk 
in lieu thereof. 
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Memoranda. 


i 

July 2, 1935.—$50 deposit in lieu of boijd on appeal. 
Proposed bill of exceptions filed. | 

I 

Assignment of Errors. I 

Filed July 2, 1935. j 


The trial Judere erred as follows: 


r 


1. In directing a verdict for defendant. 

2. In directing a verdict against plaiptiff as stated 
8 in opinion of trial justice “on her owij testimony,” 
after all the testimonv on both sides had been taken 
before the jury. 

3. In not allowing the jury to consider the testimony, 
the evidence and pass on it and report its verdict on it. 

JEFFORDS & DUTTON, 

Attorneys for Plaintiff. 

Copv received Julv 2, 1935. 

CHESTER H. GRAY, 
Attorney for Defendant . 

Memorandum. j 

I 

i 

August 9, 1935.—Bill of Exceptions submitted. 

Supreme Court of the District of Columbia. 

Tuesday, October, 15, 1935. 

Session resumed pursuant to adjournment, Hon. Chief 
Justice Alfred A. Wheat, presiding. 




* 


Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon the plaintiff, by h^r attorney, 
submits to the Court her Bill of Exceptions tiken at the 
trial of this cause and prays that the same be signed and 
made of record, nunc pro tunc , which is hereby Accordingly 
done. 
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9 Designation of Record. 

Filed July 2, 1935. 

• ••*••• 

1. Declaration. 

2. Pleas. 

3. Amendment and stipulation. 

4. Verdict and Judgment. 

5. Motion to set aside verdict and grant a new trial. 

6. Appeal in Open Court, and cost bond fixed. 

7. Deposit of $50 in lieu of cost bond, or deposit. 

8. Assignments of Error. 

9. Bill of Exceptions. 

10. This Designation. 

JEFFORDS & DUTTON, 

Bv EDWIN 0. DUTTON, 

Attorneys for Plaintiff. 

Copy received Julv 2, 1935. 

CHESTER H. GRAY, 
Attorney for Defendant. 

Order of Court of Appeals Extending Time to File 

Transcript of Record. 

Filed October 21, 1935. 

United States Court of Appeals for the District of 

Columbia. 

October Term, 1935. 

Original No. 2518. 

Law 83,834. 

Etta M. Covell, Petitioner, 
vs. 

Distkict of Columbia. 

On consideration of the petition for extension of 

10 time to file the record in the above-entitled cause, it 

is ordered bv the Court that the time be and it is 
* 

hereby extended to and including October 31, 1935. 

! Per Mr. Chief Justice MABTIN. 
October 17, 1935. 


I 

i 
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A true copy—Test: 

[seal.] HENRY W. HODGES, 

Cleric of lire United States Court of Appeals 

for the District of | Columbia. 

I 

11 Supreme Court of the District of Colombia. 

United States of America, 

District of Columbia, ss: j 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, herebv certify tlite foregoing 
pages numbered from 1 to 10, both inclusive, 10 be a true 
and correct transcript of the record, according tjo directions 
of counsel herein tiled, copy of which is made part of this 
transcript, in cause No. 83834 at Law, wherein Etta M. 
Covell is plaintiff, and The District of Columbia, a body 
corporate for municipal purposes, is defendant, las the same 
remains upon the files and of record in said Cojirt. 

In testimony whereof I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 21st day of October, *1935. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk, 

Bv CHAS. B. COFLIN, 

Assistant Clerk.. . 

i 

12 In the Supreme Court of the District of Columbia. 

No. 83834. | 

Etta M. Covell, Plaintiff, | 

vs. 

District of Columbia, Defendant. ! 

Bill of Exceptions. 

The above entitled case came on for trial May 20, 1935, 
before Mr. Chief Justice Alfred A. Wheat and a jury. 

After the jury was sworn, plaintiff, to maintain the issues 
on her part joined, testified as follows: 

She is 61 years old and an employee of the Veterans Ad¬ 
ministration. On March 29, 1931, she lived at 3500 13th 

2—6578a 
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ETTA M. CO YELL, APPELLANT, VS. 


Street, N. W., which is on the opposite side of same square as 
‘*433 Holmead Place, in front of which, on that date, about 
9:30 or 10 o'clock in the evening, on her way home from 
church, she fell on the sidewalk and broke her hip. 

A. My daughter was with me. She had put the car in 
the garage. 

Q. Where was that? A. That was on the west side of 
Holmead Place, close to the street, near where Oak Street 
comes on to Holmead Place. Oak Street does not go 
through, but it comes on the west side, up to Ilolmead Place. 
The garage was there. It was Palm Sunday. We were on 
the wav home after service. We crossed the street. There 
was no traffic at that time. It is quite a wide street any¬ 
way, and usually when we came from the garage, if there 
was no traffic, we would cross the street then. We had to 
cross it some time, and if there was traffic, of course, we 
waited, and sometimes went up on the other side, but we 
crossed the street a little above the garage, and when I 

stepped up on the curbing- 

13 Q. Where was this ? A. It was on the east side of 
the street, after I had crossed the street. 

Q. What street? A. Holmead Place. As I stepped up 
on the curbing, and perhaps taken the next step- 

Q. Just one question. How far was this garage from the 
place that you are now about to describe? A. I don’t know 
exactly: just a few rods. I know when my daughter went 
back for the car she went down the hill a little wavs. 


Q. Go on from there. A. She was on my right as we 
crossed the street, so, when we stepped up on the sidewalk, 
she was a little ahead of me as we turned. She was too far 
ahead of me to touch her. She might have been two steps 

ahead, and as I stepped, right away my heel- 

Q. You stepped up on the curb? You got that far? A. 
Yes. My left foot must have been on there, all right. When 
I stepped with my right foot, perhaps the second step on 
the curb- 

Q. You were still on the curb? A. 1 was just over the 
curb. I was on the sidewalk, but I had not gone on the 
sidewalk very far—just a step or two—I dropped just as 
if I was shot. I just felt something roll under my heel, my 
right heel. I must have stepped on a pebble. I could not 
see what it was. I did not see anvthing there when I 
stepped up, but it rolled, and threw me backwards, and I 
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dropped so quickly I couldn't even throw myself forward. 
1 didn’t even feel as if I fell. I felt as if the sidewalk came 
up and hit me. 

Q. Which side did you fall on? A. l| hit the left 
14 side, the blow was on my left hip. 

Q. What was the condition there as to light? A. 
It was dark. It is a dark street anvwav. It is narrow, and 
there are trees. The houses are rather high. It was dark. 
It was a dark night. It was lighted by gas. 

“I walked as I ordinarilv would—I walked at mv ordi- 
nary gait.” 

My daughter was with me; she tried to help me up, took 
hold of my arm to help me up, and I couldn’t (move; soon 
as I tried to move what the Doctor called muscle spasm 
caught me in there, and I couldn’t do anything. The bone 
had come apart, and my foot would slide right along, turn 
over and slide right along on the pavement. A man came 
along—I don’t know the man, it was so dark | didn’t see 
his features—to call a taxicab, but my daughter went back 


automobile 
lelped pull 


to the garage and soon returned with her own 
and she and this stranger helped me and I 
mvself into the automobile. 

We reached our apartment house around the Corner, and 
the janitor helped carry me from the automobile|inside, and 
two strangers made a chair of their arms and carried me 
to the elevator and to my apartment, and I was put to bed 
and called Doctor Moore who examined me, and hs we could 
not get care at the hospital that night the next morning he 
came to our apartment and took me to Emergency Hospital 
in an ambulance, being carried down from my apartment 
to the ambulance. 

At the hospital I was given attention, and they took an 
X-ray. Doctor Leadbetter set the bone and topk care of 
me. I was put in a plaster cast from my arms to 
hip and the cast was extended down the broken 
the ends of my toes and I remained in the cast for eight 
weeks and in the hospital for eleven weeks wyen I was 
taken back to my apartment house and was attended by 
my physician. I paid the Emergency! Hospital 
15 $503.80, and Doctor Leadbetter $325.00, ajnd Doctor 

Moore $360. | 

I did not move much while in the hospital because I could 
not, I had to remain flat on my back, was turned over twice 


the broken 
left hip to 
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a day on my face for perhaps half an hour at a time. I 

suffered much hurt and miserv all the time. 

• 

After returning home I was kept and remained indoors 
until November when I returned to work. Eight months 
lacking- a few days. My salary loss was practically $9G0. 

Before this accident mv condition was verv good. I had 
never had any injuries, was able to do my office work and 
walk any place and do anything I wanted to do. 

At home I took care of my own apartment with the help 
of my school teacher daughter who lives with me, but I did 
a good part of the housekeeping, prepared our meals, 
cleaned the apartment, but after these injuries I had to 
employ a woman for seven months at about $40 a month. 

After I returned to mv work it was necessarv for me to 

* « 

go back and forth in a taxicab for quite a long time. I now 
use taxicabs onlv occasionally. I am not able to walk anv 
distance and ani not able to walk alone without the aid 
of a cane or criitcli, unless I hop—I can hop, and now a 
friend takes me to work and mv daughter comes for me. 

The left leg is an inch and a half shorter than the other 
and they were both the same length before the injury. I 
need a crutch now to go up and down steps. 

From the injury received I have ‘‘lots of hurt—lameness. 
It still hurts me when I try to use it, when I step, when I 
turn; it hurts most of the time, more or less.’’ The leg 
muscles have shrunk, I suppose. 

Plaintiff testified that she had passed up and down Hol- 
mead Place, in front of 3433, from October, 1930, to 
16 March 29, 1931, when she received these injuries, and 
that she walked on this street usually Sundays; not 
through the week, and she had noticed in front of 3433 Hol- 
mead Place, along there on that lot—does not know of any 
other terrace—the top of the ground was not covered with 
grass and top was all stones and little sort of cobblestones 
and dirt, and gravel on top of it. It looked rough, and when 
it rained more or less of this would wash down on the side¬ 
walk, and would hold the water. It was apt to be muddy 
there after the rain was over for a while. It would wash 
out. A good deal of it came down on the sidewalk; ‘ ‘ should 
sav it had alwavs been there since I moved there, but I 
don't remember. It was a long time, I know. I had seen it 
there, and through the winter, when storms came—all the 


I 
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time. There never had been any difference so far as I 
remember. ’ ’ J 

On cross-examination plaintiff testified thjat the garage 
in which her daughter kept her car was locatjed on an alley 
and was the garage which belonged to the I house on the 
corner of Holmead Place and Oak Street; tha^ her daughter 
parked her car in the garage; that plaintiff apd her daugh¬ 
ter then walked south a little wav and then! crossed Hol- 
mead Place a rod or so South of Oak Street). Before she 
and her daughter crossed Holmead Place they walked just 
a little way on the street, it might have been! a rod or so. 
They crossed the street diagonally, not exactly straight. 

Q. Ho vou remember distinctly stepping upjon the curb? 

A. Yes. * I 

Q. How many steps did you take after you left the curb? 

A. Not more than two; not many. It was far epough so that 

I was altogether on the pavement when I fell.' I was over 

on it but not very far on it—not more than pvo or three 

steps anvwav. j 

1 I 

By the Court: | 

I 

Q. I did not quite get that. Where were ydu when you 
fell—on the pavement ? A. On the sidewalk. 

17 Q. You got clear up on the sidewalk, from the 

street? A. Yes; I got up off it, becausejl was alto¬ 
gether on that when I fell. ; 

Q. Then, the place where you fell was between Oak Street 
and Meridian Street, is that correct? A. I presume; I 
don’t remember. Those streets do not go cleir through, 
and I don’t pay any attention. I expect it was. 

Q. What was it you stepped on Mrs. CovCll, do you 
know? A. I did not see it. It felt like something 

18 hard. It was something that rolled under my heel. 
I suppose it to be a pebble, a cobblestone. I had 

noticed this matter on the sidewalk at the place where I fell. 
Cannot sav I noticed it everv time that I went past there. 
Noticed it ever so many times but cannot say that I noticed 
it the first time I past along there after I had moved to 
3500 13th Street. The water being there brought it to my 
attention. j 

Q. At any rate you knew it was there? A. I kniew it was 
there all this while, a long time; I expect it was cleared off. 
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It was not alwavs the same. It would wash down everv 
time. 

Q. After it had been washed down it would be swept 
away. A. I don’t know whether it was swept away or not. 
There always seemed to be some there. 

Q. I understand you to say just now it was not always 
the same. A. Xo; it was not always alike, I am sure of 
that. The cobble stones and the gravel, and so forth, would 
come again when a new storm came. 

Q. Let me see if I understand you. How large were these 
cobble stones you speak of? A. They were little, probably 
like marbles—different sizes; small stones. 

Q. The largest size, then, would be the size of a marble, is 
that it? A. I would not say; I never examined them to see. 

*#»#*#«■ 

Q. The largest size was about an inch and a half in 
diameter and then there were various sizes smaller than 
that ? A. Thev might have been larger. Tliev would be 
partly covered with dirt. I couldn't tell the size, but 
19 thev did not look large. Thev looked small. The 
ones that washed down would be small, usually. 

Q. As I understand it, you were on the paved sidewalk 
when you fell, is that correct? A. Yes. 

Q. It was a cement sidewalk ? A. Yes. 

Q. The cement sidewalk began at the inside edge of the 
curb, and ran all the wav to the frontvard of the abutting 
houses, is that correct ? A. Yes, to the edge of the yard. 

Q. There was no tree space where you were, was there? 
A. No. There was a big tree up in the yard. That has a 
lot of bare roots, and the dirt would wash down from 
around that, in the same yard, but no tree down in the side¬ 
walk. 

Miss S. L. Blundon, record librarian from Emergency 
Hospital, brought the hospital record of Mrs. Covell and 
X-ray photographs and testified that two X-rays were taken 
on March 30, 1931; and one was taken on April 27, 1931; 
and one was taken on May 26, 1931. 

Miss Doris Covell testified that she is the daughter of 
plaintiff and has always lived with her mother and has been 
a school teacher in Washington 13 years, has an automobile, 
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went to church with her mother evening of March 29, 1931, 
returned from church about 9 o’clock and went to the 
garage at the corner of Holmead Place and Oak Street and 
after leaving the car in the garage she and her mother 
started for their apartment around the corner 3500 13th 
Street, and after walking a short distance on tlje west side 
of Holmead Place they crossed to the east side bf Holmead 
Place and she was on the right side of her mothpr, “so that 
as she got on to the sidewalk, she would h^ve to hurry 

20 a little bit to catch up with me, or be a few steps be¬ 
hind me, and as I hesitated a minute after I got on to 

the sidewalk, for her, I found her on the ground.” I did 
not see her fall; I was a step or two from her. 

Q. Had you noticed anything unusual on the sidewalk at 
this particular place where you were—not seeing her fall, 
but where she fell, and where you saw her subsequently? 
A. There was continually gravel, sand and dirt on the side¬ 
walk. I had seen it there where she fell all the time from 
October, 1930, to March, 1931, and this condition was in 
front of dwelling 3433 Holmead Place. The lcj>t is a wide 
lot, and there is a walk that goes up practically in the mid¬ 
dle, and it was on the south side of this walk, wfyere the dirt 
and stones and the gravel had washed down, ^his is a de¬ 
tached house. The yard between the houses is not sodded, 
just dirt, and sand and gravel, and there is a shade tree on 
that lot and one on the next lot which practically covers the 
two lawns. The gas lights were very dim at night and not 
am* verv close to where we were, I went over this walk 
every day and this condition I have disclosed existed all the 
time from October, 1930, to March, 1931. This dirt and 
sand and gravel and stones would spread over a good bit of 
the sidewalk, three quarters of it perhaps, hnd after a 
storm, after it rained, there would be more and it would be 
quite thick where it had just run off the yard, and then it 
would spread out. 

Q. What did you next observe, after you got up on the 
sidewalk? A. That she was not there. 

Q. What did you do? A. I began looking around for 
help, I guess. No, I tried to help her first. 

21 Q. When did you first see her? A. Well, I looked 
to see where she was, and hesitated and waited for 

her to catch up with me a little bit, and she just was not 
beside me, and then I saw her on the ground. 
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Q. Where was she when you saw her? A. On the ground, 
sit tine: on the ground. 

o o 

Q. By the ground, what do you mean? A. On the side¬ 
walk. 

Q. Is that ground? A. No. 

Q. What is it? A. Cement. 

Q. What was her position on the sidewalk? A. She was 
sitting, but she was facing in the opposite direction from 
what we were going. 

Q. What did you then do? A. I tried to help her to 
get up. 

Q. Could she get up? A. No, sir. 

Then a stranger appeared from across the street and I 
went back to the garage and drove the automobile from 
there to where my mother was and this man and I helped 
her in the automobile and I drove to our apartment and 
she was carried from the automobile into the elevator in 
the building and up to our apartment by the janitor, and 
two strange men, and I began calling doctors and soon 
Doctor Moore came and we undressed her and put her 
to bed. 

We could not get her in the hospital that night, so next 
morning around 8 o’clock we took mv mother to Emergencv 
Hospital and she was X-rayed, the bone was set, she 
was put in a cast: she seemed to be suffering. She was 
away from her office about five or six months. 

22 Before these injuries mother was in good physical 
condition and did everything she wanted to do, 

house work, office work, church work, and could walk any 
reasonable distance, and since the accident she has been 
a cripple. 

On cross-examination the daughter testified that she is 
a school teacher, and in 1931 was teaching at Gales 

23 school 1st and Mass. Ave. N. W.; that she drove to 
school every day in her car and put her car in the 

garage every night; that she walked home from the garage 
every night: that she had been parking her car in that 
garage since the previous October; that she first noticed 
this dirt and gravel on the sidewalk especially after a rain; 
that between rains “sometimes it was cleared; sometimes 
it was not”; that she would not say the sidewalk was ever 
clean; that she never saw it free from this accumulation of 
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sand and gravel; that the sidewalk is made qf cement; that 
it is the width of an ordinary sidewalk—probably three or 
four people could walk abreast on it. 


“Q. Was there a tree space between the 


curb and the 


Street? A. 


sidewalk—you know these plots of dirt where they plant 
trees between the curb and the sidewalk? A. No. 

Q. There was no such tree space where yohr mother fell? 
A. No, sir.” 

That her garage was located at the corner of Holmead 
and Oak Street. 

I 

“Q. How far south of Oak Street—or whs it south of 
Oak Street? A. Yes, it was south of Oak Street. 

Q. How far south of Oak Street did your mother fall? A. 
I don’t know how far. j 

Q. Several feet? Was it between Oak Street and the 
next street south of Oak Street? A. Yes, sir. 

Q. What is the next street south of Oak 
Meridian, I think. 1 

Q. Would you say it was midway between Oak and 
Meridian? A. It was in front of 3433 Holmead Place. 

Q. When did you notice the number op that place? 
24 A. After it had happened. j 

Q. That night? A. Yes. 

Q. You saw the number from the street? 
remember that I saw it from the street, no. 

Q. When did you ascertain the number of 
ises? A. After the accident had happened. 

Q. You took your mother home in the car? 

Q. You returned to the garage that night-f-or did you 
park out on the street that night? A. Left it ojn the street 

Q. So you did not go back to Holmead Plaie after you 
took vour mother home that night, did vou? A. No, sir. 

Q. Had you ever had occasion to notice the} number of 
these premises before the accident? A. Whep I saw the 
dirt there I had noticed it. 

Q. So, as I understand it, you saw that dirt and other 
debris on the sidewalk every time you passed there; is 
that correct? A. Yes, sir. j 

Q. And you passed there every day, didn’t yop? A. Yes. 

Q. So, you knew, when you started across the street, that 
that dirt and stone and gravel were on the sidewalk there ? 


A. I don’t 
those prem- 
A. Yes, sir. 
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A. It would be there. 

Q. Was there any particular reason why you crossed the 
street at that particular point? A. Xo special reason. If 

there is traffic on the street- 

Q. Was there traffic on the street? A. There was 
25 not just then, so we crossed. 

Q. You could have crossed at any place on Hol- 
mead Place, could you not? A. Yes, sir. 

Q. Was that condition general along Holmcad Place; 
were all the sidewalks covered with dirt and stone? A. 
Xo, sir. 

Q. Is that the only place on Holmcad Place that you 
noticed where dirt and stone and gravel were on the side¬ 
walk? A. Yes, sir.” 


That this dirt, sand, stone and gravel spread over the side¬ 
walk; that it extended from the house side to the curb side 
of the sidewalk; tliat it possibly would not cover the outer 
edge of the sidewalk unless some of the loose stones would 
roll; that the entire sidewalk of Holmead Place, in front 
of premises 3433, was covered with sand, stone and gravel 
for its entire width; that where the dirt, sand and gravel 
came down oif the bank it would be three or four inches 
deep, and then thin out toward the curb and over on the 
curb side there would just be scattered stones; that the 
largest stones would be “mavbe like marbles” and the 
smallest “just like gravel—small”; that there was sand 
also; that going to and from her garage she nearlv alwavs 
walked on the east side of Holmead Place: 


“Q. So, every day, practically, then, you walked up and 
down Holmead Place, and vou walked right in front of 
premises 3433? A. Days after a rain, when I would go out 
and it was all sand and gravel, and mud over it, I would 
cross over and walk down on the other side.” 

That other than those times when it was wet she had no 
difficulty in passing along through this sand, gravel and 
dirt; that at the time of the accident she was walking east 
or southeast; that she was a little ahead of her mother. 

26 “Q. Do you remember stepping on the curb be¬ 

fore your Another fell? A. Yes, I was on the curb. 
Q. Had you taken more than one step when you discov- 
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ered that your mother had fallen? A. I was far enough 
to be on to the sidewalk. 

Q. You were on the sidewalk. Did I understand you cor¬ 
rectly to say that there is not a tree space there between 
the curb and the sidewalk! A. I don’t know. 

Q. What is your best recollection? The cement begins 
right at the curb, doesn’t it? Isn’t that what you said? 
A. I don’t know whether there is a space where there is 
grass in between the curb and the sidewalk or not. 

Q. You were on the sidewalk when you- mother fell, is 
that correct? A. Yes, sir. 

Q. How far from the outer edge of the sidewalk were 

vou when vour mother fell? A. Not verv far. 

* * * 

Q. How far? Six inches or a foot, or two feet? A. Do 
you mean from the edge of the sidewalk or the curb? 

Q. I am trying to find out where you were when your 
mother fell. Were you close to the curb, or just where 
were you? A. I had gotten on to the sidewalk. I was on 
the sidewalk itself. 


Q. I ask you if you remember—did tljie sidewalk 
begin right at the inside edge of the curb?! A. No, I 
think not. 

27 Q. You were on the sidewalk when ^our mother 
fell? A. I was on the sidewalk itself. 

Q. Was your mother on the sidewalk? A. Yes, sir. 

Q. You didn’t see her fall, did you? A. No, sir. 

Q. She was one or more paces behind you at the time 
she fell, was she not? A. Yes, sir. 

On redirect examination witness testified tjhat she re¬ 
members going around to this place where her mother fell 
with her cousins, Mr. and Miss Lasell, a few days after the 
accident. 

On recross-examination witness said she could not re¬ 
member how many days, but it was less than aj week. 

On behalf of plaintiff, William 0. Lasell testified that 
lie is employed in the Navy Department and has been for 
more than a dozen years, is a nephew of plaintiff. That he 
was living at 2210 Penna. Avenue in March, 1931, and a 
day or two after the accident “ walked along the east side 
of Holmead Place and noticed the condition of the side¬ 
walk in front of a frame house; that he did not remember 
the number of the house; that it was about three rods 
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south of Miss Govell’s garage; that there were two or 
three frame houses there”; had been four or five times on 
this part of the sidewalk between October, 1930, and time 
of accident, and had noticed sand and gravel on the side¬ 
walk. 

On cross-examination the witness testified that the ga¬ 
rage in which Miss Covell kept her car was located 
28 on the west side of Holmead Place on an alley 
about in the center of the block between Monroe 
Street and the next street north of Monroe Street; that 
the sand and gravel which he had seen was on the sidewalk 
on the east side of Holmead Place about three or four rods 
south of the garage. Witness was handed a photograph 
marked “Defendant’s Exhibit Xo. 1 for Identification” and 
testified, that the sand and gravel he had seen was in front 
of the house with the striped awning shown on Defendant’s 
Exhibit Xo. 1; that after dinner on the Monday night fol¬ 
lowing the accident to plaintiff his cousin, Miss Covell, 
pointed out to him the sand and gravel which he saw on 

the sidewalk at the time there was mavbe one-half bushel 

%■ 

of sand and gravel on the sidewalk; that the sand and 
gravel covered an area around one foot wide and two 
feet long—one bv two feet; that the sand and gravel ex- 
tended one foot north and south and two feet east and 
west, beginning at the inner edge of the sidewalk and ex¬ 
tending toward the curb: that the three feet of sidewalk 
closest to the curb were free from sand and gravel. 

On behalf of the plaintiff, Miss Mabel Ada Lasell testified 
that she is the niece of the plaintiff and a sister of William 
0. Lasell: that she had accompanied her cousin, Miss 
Covell, when Miss Covell put her car in the garage prior 
to the accident; that she had on those occasions gone on 
Holmead Place between Monroe Street and one street north 
of it; that prior to her accident the plaintiff had been in 
excellent physical condition. 

On cross-examination witness testified that she had ac¬ 
companied Miss Covell to the garage only once before the 
accident; and that this occasion was in the winter or 
spring; that she accompanied her cousin to the scene of 
the accident a few days after the accident and at that time 
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Mi ss Coveil pointed out to her the plape where the 

29 plaintiff had fallen; that the place pointjed out to her 
was on Holmead Place between Monroje Street and 

the next street north of Monroe Street ; that) there are a 
number of streets north of Monroe Street wljiich begin at 
Holmead Place and run west and that the place pointed 
out to her was between Monroe Street and| the first of 
those streets that begin at Holmead and rup west; that 
the sidewalk was concrete; that there was no treespace be¬ 
tween the curb and the sidewalk at the place pointed out 
to her. 

On redirect examination the witness testified that she 
saw sand and gravel “just sort of scattered across” the 
sidewalk; that “apparently some one, I supposp, must have 
swept it off once a week, or something like that. It is 
just as it is in other places I have seen different times. It 
is scattered across the walk”. ! 

On recross-examination the witness testified that she saw 
this place only once two or three days after the accident. 

On behalf of plaintiff, Doctor Riley D. Mobre testified 
as follows: 

That he was called at the aaprtment of plaintiff the eve¬ 
ning of the accident and was there about 10 [o’clock that 
evening and found that she had broken her hip and helped 
to make her as comfortable as he could for the night and 
the next morning he called there and went to Emergency 
Hospital with her. That he had no further connection with 
her treatment until after she had been out of the hospital 
for some time, and that seven or eight months later, after 
she came back from the hospital she came to him for some 
treatment in an attempt to get as good and painless use 
as possible of the hips; that there is a difference in the 
length of the plaintiff’s limbs “just how mu(|h I cannot 
say off hand. I don’t remember.” That there \| 7 as extreme 
tenderness and pain on motion of the plaintiff’s 

30 hips. Whereupon the following occurred: 

Q. What was the nature of your work, Doctor? A. I 
am an osteopath, and I have had quite a bit of experience 
with the after-treatment of fractures, and I wgs attempt¬ 
ing to increase the mobility there and to decrease the pain 
and tenderness around the old injury. 
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Q. To what extent were you successful? A. Not to the 
degree that I had hoped and expected. I accomplished 
quite a little, but far short of what my expectations had 
been. 


On behalf of plaintiff, Doctor Hawthorne testified that 
— was pastor of the church to which plaintiff belongs and 
attends regularly and he visited her in the hospital and 
knew her condition before and after injuries received. 

That before receiving these injuries she was strong, 
active and well and after her accident she was incapaci¬ 
tated because of her injury. 


On behalf of the plaintiff, Goldsmith Ware testified that 
at the time of the accident he was janitor of 3500 13th 
Street X. \V., where plaintiff lived and when she was 
brought in that evening in the automobile he helped to take 
her out of it and helped to take her to the elevator and up 
to her apartment and that she .was disabled so that she 
could not walk and was practically helpless. 


On behalf of the plaintiff, William Bond and Clara Bond 
testified that they lived at this apartment house at the time 
of injuries received, they were acquainted with plaintiff 
for sometime before she received these injuries and saw 
her frequently after that. 

That before receiving the injuries she was well, strong, 
and active and since the injuries were received she has 
been lame, disabled and crippled. 


31 On behalf of plaintiff, Harriet Broy, Clara Spang¬ 
ler, Mable Davidson and Lester J. Frew testified 
that they were employed in the Veterans Administration 
where plaintiff was and is employed, that before injuries 
received she was well, strong, and active and she seldom 
missed time from illness, but by reason of injuries received, 
she has been disabled and crippled. 


On behalf of plaintiff, Doctor Alfred H. Taylor testified 
that he attended plaintiff after her injuries and gave her 
ointment to ease the pain. 


On behalf of plaintiff, Doctor George Leadbetter testified 
that he has been a practicing physician and surgeon for 
more than a dozen years, that he has specialized in ortho- 
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pedic surgery since 1923. First saw plaintiff in Emer¬ 
gency Hospital and found she had a broken hip and x-ray 
pictures were made of the hip, she was put on the operating 
table and given anaesthetic and the broken bone was 
set, and she was put in a plaster cast beginning under 
her arms, reaching to the hips and along the broken hip 
and leg to her toes, shortly after another x-ray photograph 
was made and she was kept in this plaster cast for 8 weeks. 

That after the cast was removed another x-ray picture 
was taken, that injuries of plaintiff are permanent, and in¬ 
jured leg is an inch and a half shorter than Other and she 
will always limp and have difficulty in walking. That she 
suffered a great deal of pain and would continue to suffer. 

* * * * * * * 

A. This is an X-ray of Mrs. Covell’s both hips, including 
the left one, taken on March 30, 1931, this (indicating) be¬ 
ing the left hip, and this the right (indicajing); and it 
shows a fracture of the neck of the left femur at this point 
(indicating). This shaft of the femur or thigh bone has 
ridden upward. This one (indicating) is an X-ray 
32 of Mrs. Covell’s left hip, being taken through the 
plaster cast, on March 31, after the reduction was 
accomplished. The neck now has been put in position, ap¬ 
posing with the head, and is in perfect position. 

This X-ray (indicating) was made May 2(5, 1931, after 
the cast had been removed, some time beyond the eight- 
week period, which shows a very nice union o}* healing tak¬ 
ing place from the fracture of this left hip, or the neck 
of the femur. 

And the last X-ray (indicating) was takeh on June 2, 
1932, a little over a year later, of both hips, showing the 
left hip now out of position, ridden upward, and not well 
healed, a so-called un-united fracture of the n^ck of the left 
femur. 

i 

On cross-examination witness testified as fallows: 

Q. Doctor, as I understand your testimony, the third 
X-ray shows very nice healing or union of the fracture; is 
that correct ? A. It shows that it is taking p^ace; it is not 
quite solid at that point, but is taking place. 

—. And that caused the bad condition shown in the fourth 
X-ray? A. Apparently some manipulation of some sort; I 
don’t know beyond that. 
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Q. Doctor, would you recommend osteopathic treatment 
for an injury of this sort? A. No, sir. 

Q. Would that osteopathic treatment account for the con¬ 
dition you saw? A. It might do so. 

Q. Osteopathic treatment might cause the bad condition 
which you say is shown in the fourth picture; is that cor¬ 
rect? A. That is correct. 

Plaintiff rested, and attorney for defendant moved 
33 for an instructed verdict for defendant and after ar¬ 
gument for both sides, the Court overruled the mo¬ 
tion. 

On behalf of the defendant, Francis Breen was called as 
a witness and testified that he is employed as a photogra¬ 
pher for the District of Columbia; that on May 10th, 1935, 
lie took, and later developed and printed, the photograph, 
Defendant’s Exhibits Nos. 1 and 2. 


Joseph C. Elbert, called as a witness for the defendant, 
testified that he is employed as a computing engineer by 
the District of Columbia; that he was granted from Kock 
Hill College with a B. S. degree; that he is a surveyor and 

<17 < 7 * 7 

civil engineer; that on Feb. 8th, 1935 he measured with sur¬ 
veyor’s instruments the parking, sidewalk, treespace, curb 
and roadway in front of 3433 Holmead Place, N. W.; that 
he made the map, defendant’s Exhibit ir3, from the meas¬ 
urements he had taken; that he has access to the records 
of the District of Columbia relating to the width of side¬ 
walks and parking spaces and the location of curb stones 
and that no change had taken place in the measurements of 
those places between March 29, 1931 and the date when the 
map, defendant’s exhibit No. 3 was made; whereupon, de¬ 
fendants’s Exhibit No. 3 was offered in evidence and with¬ 
out objection was received in evidence; that from his meas¬ 
urements the tree space between the curb and the outer 
edge of the sidewalk, marked “tree space” on the map, 
is 9.10 feet wide and the sidewalk is 5.08 feet wide. 


On behalf of the defendant, Howard 0. Hurd testified 
that he is, and for eleven years has been, a member of the 
Metropolitan Police Dept, in the District of Columbia; that 
in March 1931 lie was attached to No. 10 precinct; that twice 
during the month of March 1931 he was assigned to the 
beat which included the 3400 block Holmead Place, N. W., 
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namely, on March 23 and March 26, 1^31; that on 
34 both dates during the hours of midnighj to 8 A. M.; 

that he would walk up 1 and down Holmehd Place two 
or three times in each eight-hour tour of duty;jthat the day 
is divided into three eight-hour tours of duty, gnd that each 
officer assigned to that particular beat would pass up and 
down Holmead Place two or three times in t}ie course of 
eight hours. Whereupon the following occurred; 

Q. During your various tricks of duty, whpn you were 
patroling No. 10 beat, particularly Holmead Place, N. W., 
will you state whether or not you have ever observed any 
accumulation of dirt, sand, gravel, pebbles c|r stones in 
front of premises No. 3433 Holmead Place? A. No, sir, I 
have not. 


On cross-examination witness testified that the beat, in¬ 
cluding 3400 block of Holmead Place was not his regular 
beat; that he was assigned to that beat only when the reg¬ 
ular man was off duty; that Otis Street is the first street 
that crosses Holmead Place south of 3433 Holihead Place. 

On behalf of the defendant, James E. Silvea testified that 
he is, and in the month of March 1931 was, a mehiber of the 
Metropolitan Police Dept.; that in March 1931 he was at¬ 
tached to the 10th precinct and assigned to the beat which 
included Holmead Place; that he had consulted the records 
of the precinct and that on March 29th, 1931 he was as¬ 
signed to that beat during the hours from 8 A. M. to 4 
P. M.; that he had never seen an accumulation oij dirt, sand, 
stones, pebbles, and gravel on the sidewalk in frpnt of 3433 
Holmead Place. 

I 

On cross-examination witness testified that 3433 Hol¬ 
mead Place is a frame residence; that he did pot remem¬ 
ber whether or not 3433 Holmead Place was k detached 
house; that there is a terrace in front of that residence. 

On behalf of the defendant, Joseph L. Meek testified that 
he is now, and in March, 1931, was a member of the 
35 Metropolitan Police Department; that lie was at¬ 
tached to No. 10 precinct during March 1931; that 
he was assigned to the beat which included Holipead Place 
on March 24, 28, 29, and 30, 1931; that he neve|r saw any 
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accumulation of dirt, sand, gravel, pebbles and stones on 
the sidewalk in front of 3433 Holmead Place. 

On cross-examination the witness testified that this beat 
extended from 11th Street on the east to 14th Street on the 
west, and from Spring Road on the north to Park Road on 
the south; that there is not much traffic on Holmead Place; 
that in front of 3433 Holmead Place the sidewalk is of the 
width of two cement squares; that there are trees back in 
the yards and also in the parking along the curb; that 3433 
Holmead Place is a frame detached house; that there is a 
terrace in front of that house 2 1 /> or 3 feet high; that the 
streets intersecting Holmead Place beginning at Park Road 
and going north toward Spring Road are Monroe Street, 
Xewton Street, Meridian Street, Oak Street and Otis Street. 

On redirect examination witness was shown defendant’s 
exhibit Xo. 1 for identification and testified that that photo¬ 
graph correctly shows the condition of the sidewalk, park¬ 
ing and curb of Holmead Place, looking south frow the steps 
leading to the top of the terrace of 3433 Holmead Place as 
they existed in March 1931. Whereupon, defendant’s Ex¬ 
hibit Xo. 1 was offered and admitted in evidence. 

On behalf ofi the defendant, Helen L. Prentiss testified 
that she is a member of the Bar of the District of Columbia; 
that she lives at 3447 Holmead Place, X. W., and has lived 
at that address for 27 years; that her home is two doors 
north of 3433 Holmead Place; that she has walked on the 
sidewalk on the east side of Holmead Place almost daily; 
that she did not remember seeing an accu/ulation of sand, 
dirt, gravel, pebbles or stones in front of 3433 Hol- 
36 mead Place in March 1931; that after storms there 
would be a small amount of dirt etc. on the sidewalk; 
that she never had any difficulty in walking along the east 
side of Holmead Place by reason of the presence on the 
sidewalk of sand, dirt, pebbles or gravel; that she had never 
seen an accumulation of dirt, sand and so forth three or 
four inches deep in front of 3433 Holmead Place; that she 
had not seen anv accumulation of dirt, sand and so forth 
which remained on the sidewalk for the period from October 
to March; That Mrs. Johnson lives at 3433 Holmead Place 
and has lived there for more than 27 years; that she has 
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seen Mrs. Johnson sweep the sidewalk many t^mes and has 
seen her clearing the snow away. 

On cross-examination witness testified that 3433 Holmead 
Place is a detached house; that the next house to the south 
is 10 or 15 feet away; that there is a large tree between the 
sidewalk and the house; that there is a terrace 2 or 2V*> feet 
high; that there is no retaining wall in front o:: the terrace 
but there are two boards 6 inches or one foot high between 
the terrace and the sidewalk; that these boards have been 
there for some time. 

On behalf of the defendant, Mrs. Frederick!A. Johnson 
testified that she lives at 3433 Holmead Place afid has lived 
there for 35 years; that her house is a frame|house; that 
there is a front yard 50 feet across; that there are two 
trees in the front yard; that she sweeps the [sidewalk in 
front of her house ‘‘when it needs it, two or three times a 
week”; that she shovels snow from the sidewalk; 

Q. Mrs. Johnson, do you remember whether there was 
ever an accumulation of dirt, sand, pebbles, j gravel and 
stones on the sidewalk in front of your home, to a depth of 
four inches? A. No. 

Q. Did any accumulation of dirt or sand or stones, 
37 gravel or pebbles, ever stay on your sidewalk for as 
long as six months ? A. No. ! 

On cross-examination witness testified that there is no 
retaining wall in front of her premises; that there is a ter¬ 
race; that there are trees in the front vard; that gravel and 
dirt could wash down from the terrace to the sidewalk but 
no pebbles; that there are no pebbles there; that about four 
vears ago a large tree was removed from her front vard 
and at that time the man who removed the tree f>ut a board 
along the hole of the front lawn, to prevent anything from 
washing down on the sidewalk; that when the tree was 
removed the roots were taken up, as much as they could 
get them up. 

On behalf of defendant, Mr. Frank Byron testified that 
he had lived at 3412 Holmead Place for seventeen years, 
his house was south of 3433, he did not remember seeing 
any stones, gravel or sand on the sidewalk of 3433 Holmead 
Place but that he usually went out the back \tay to the 
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grocery store and when he went out the front way he usually 
went south and did not pass in front of 3433 Holmead Place. 

On cross-examination he said that as a matter of fact he 
knew nothing about it. 


On behalf of the defendant, Mrs. Barbara W. Prentiss 
testified that she is the mother of Miss Helen Prentiss; that 
she now liYes at 3447 Holmead Place and has lived at that 
address for 28 years; that she has occasion to walk along 
the sidewalk on the east side of Holmead Place very often; 
that she knows Mrs. Johnson; that Mrs. Johnson keeps her 
sidewalk very clean; she sweeps and sows grass, and does 
all that, which keeps the premises there neat and very clean. 
For manv vears I have been watching her; that she has 
never seen an accumulation of sand, dirt, gravel, 
3S pebbles and stones on the sidewalk in front of Mrs. 

Johnson’s house that remained there for a period of 
six months; that she never had anv difficultv in walking 
past Mrs. Johnson’s house by reason of any accumulation 
of dirt and sand, gravel and so forth on the sidewalk: that 
“I don’t recall at anv time such a condition, not at any 
time”. 


On cross-examination witness testified that she could not 
sav whether or 1 not she had walked south on Holmead Place 
on March 29, 1931; that most assuredly she had walked 
along the sidewalk during the month of March 1931; that 
she walks all the time when she is well; that she does a 
great deal of walking; that she has walked along Holmead 
Place south of her home after a storm or rain; that she 
never saw an unusual amount of dirt, sand or gravel nor 
an amount that one would have to avoid; that there is one 
house between her house and Mrs. Johnson’s house; that 
there is a tree in front of Mrs. Johnson’s house; that there 
is a terrace in front of Mrs. J Johnson’s house; that there 
are no stones or gravel on that terrace. 

And defendant then rested, and made a motion for a 
directed verdict in favor of defendant, on the grounds 
among others, first, of a fatal variance between the allega¬ 
tions of the declaration and the proof, in that the declara¬ 
tion alleged that the plaintiff had fallen on the cement side¬ 
walk and proof shows that she had fallen on the dirt tree 
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space; and second, on the grounds that no notice had been 
shown to the District of Columbia. 

The Court (after examining papers): It seenis to me that 
I would have to set aside any verdict in favor of the plain¬ 
tiff. There is no doubt as to what her meaning was: (read¬ 
ing;) “As I stepped up on the curbing, and perhaps taken 
the next step— 

Q. Just one question. How far was this garage from the 
place that you are now about to describe? A. I 
39 don’t know exactly; just a few rods. I know when 
my daughter went back for the car she went down 
the hill a little ways. 

By the Court: 

Q. It was on the other side of the street from where 
this accident took place? 

Mr. Dutton: Yes. ! 


Bv the Court: 

•/ 

Q. On the other side of the Street? You hadjcrossed the 
street? A. Yes; we crossed the street. 

The Court: Go on. 

By Mr. Dutton: 

Q. Go on from there. A. She was on my right as we 
crossed the street, so, when we stepped up on the sidewalk, 
she was a little ahead of me as we turned. She Vas too far 
ahead of me to touch her. She might have been two steps 
ahead, and as I stepped, right away my heel- 

Q. You stepped up on the curb. You got that far? A. 
Yes. My left foot must have been on there, all tight, when 
I stepped with my right foot, perhaps the second step on 
the curb- 

Q. You were still on the curb? A. I was just over the 
curb. I was on the sidewalk. 

I 

In another place, on cross-examination, she testified; 


Q. The cement sidewalk began at the inside qdge of the 
curb, and ran all the way to the front yard of the abutting 
houses, is that correct? A. Yes, to the edge of tfye yard. 
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There is no doubt that the only fair interpretation of the 
testimony is that this fall occurred within a step or 
40 two of the curb, which must have been in that parking 
space, because that is 9 feet wide. That is one of the 
physical facts that we cannot get around. In Mrs. Covell’s 
testimony she was telling the story just in her own words; 

As I stepped, right away my heel- 

I was on the sidewalk, just over the curb, on the sidewalk. 

I dropped just as if I was shot. 

I think I will have to direct a verdict. Of course, I do 
it reluctantly, because I know this ladv was badlv hurt, 
and it is not a case where she has tried to magnify her 
injuries and make a great big case of nothing. But I think 
any verdict here, on her own testimony, would have to be 
set aside. Of course, there inav be some other considera- 
tion, but that is the substantial ground. I think it is rather 
incomprehensible. I cannot understand it. There is no 
question about the physical aspect of that place. 

“Call the Jury.” 

Plaintiff objected and excepted to the granting of this 
motion, thereupon the trial Justice instructed the jury to 
render a verdict for defendant and it rendered such ver¬ 
dict; and plaintiff objected and excepted thereto. 

The foregoing is the substance of all the testimony in this 
case and the opinion of the Court, in granting, over objec¬ 
tions and exceptions for plaintiff, a motion to direct a ver¬ 
dict for defendant. 

In order that the foregoing which would not otherwise 
appear of record may be made so to appear, this bill of 
exceptions is signed and sealed by the court, and made part 
of the record of this case October 15th, 1935. 

I ALFRED A. WHEAT, 

Chief Justice . 

(Here follow Defendant’s Exhibits 1 and 3, side folios 41 

and 42.) 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6578. Etta M. Coveil, Appellant, vs. District of Colum¬ 
bia. United States Court of Appeals for the District of 
Columbia. Filed Oct. 23, 1935. Henry W. Hodges, Clerk. 
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FOE THE DISTRICT OF COLUMBIA 

j 

- 

No. 6578. j 

i 

Etta M. Covell, Appellant, 
v. 

District of Columbia. 

! 

j 

BRIEF FOR APPELLANT. 

I 

STATEMENT OF THE CASE 

Appellant, Mrs. Etta M. Covell, sixty-one years old 
and an employee of The Veterans Administration, 
lived at 3500-13tli Street, N. W., on March 29, 1931, 
and on that evening about ten o ’clock, with her daugh¬ 
ter, Miss Coveil, a public school teacher, was returning 
from Church. They had parked Miss Coveil Is car in a 
rented garage on the west side of Holmead Place, N. 
W., near Oak Street, and were walking together, Miss 
Covell a step or two ahead of her mother, on their way 
to their apartment, crossing Holmead Plajie, which 
runs north and south, they walked over the jcurb and 
on the sidewalk when Mrs. Coveil’s right he^l slipped 
on something hard, apparently a stone or pebble, and 
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she was thrown backward on the concrete, breaking her 
hip and receiving other injuries. 

Mrs. Covell brought suit against the District of Co¬ 
lumbia for the personal injuries received by her, al¬ 
leging that the District permitted the sidewalk to be¬ 
come and reniain in a dangerous condition for several 
months (see amendment to Declaration, R. 3) by al¬ 
lowing dirt, stones, pebbles and gravel to accumulate 
thereon. Mrs. Covell was seriously and permanently 
injured and paid to the hospitals, nurses, physicians 
and surgeons about $1500 and lost about $1280 in 

salarv. 

* 

The District of Columbia denied negligence in per¬ 
mitting the sidewalk to become and remain in a dan¬ 
gerous condition, denied that it had notice either actual 
or constructive, denied that the sidewalk was insuf¬ 
ficiently lighted and denied that Mrs. Covell was with¬ 
out negligence and that the approximate result of her 
injuries were due to her negligence in that she did 
not exercise reasonable care in walking upon the side¬ 
walk (R. 5). 

The case was tried to a jury and Mrs. Covell and 
her daughter testified, together with fourteen other 
witnesses, and at the conclusion of plaintiff’s case the 
defendant moved for an instructed verdict and the 
motion w T as denied, and defendant proceeded with its 
case and at the conclusion again moved for an in¬ 
structed verdict and the motion v r as granted and the 
trial court instructed a verdict for defendant, to which 
plaintiff objected and excepted. (R. 30). 

Plaintiff filed her motion to set aside verdict and 
grant a new’ trial wdiich was over-ruled. (R. 6), and 
judgment on verdict ordered and plaintiff noted an 
appeal, in open court, and bond w T as fixed. 


I 

I 

I 


ASSIGNMENT OF ERRORS 

The trial judge erred: j 

1. In directing a verdict for defendant.! 

2. In directing a verdict against plaintiff as stated 

in opinion of trial justice “On her own jtestimony/’ 
after all the testimony on both sides had! been taken 
before the jury. j 

3. In not allowing the jury to consider tl|e testimony 

and the evidence and pass on it and report its verdict 
on it. I 

ARGUMENT 

It will be noted that when plaintiff (now appellant) 
rested, attorney for defendant (now appellee) moved 
for an instructed verdict against plaintiff and after 
argument the court over-ruled the motiqn (R. 24) 
without any reservation whatsoever. 

At the close of all the testimony motion Was made to 
instruct a verdict for defendant on the grounds of fatal 
variance between the allegations of the Declaration and 
the proof, in that the Declaration alleged plaintiff had 
fallen on the cement sidewalk and the prcjof showed 
that she had fallen on the dirt tree space; alnd that no 
notice had been shown to the District of Columbia (R. 
28, 29). ! 

Only two questions are involved, fatal variance, and 
lack of notice. 

Appellee abandons the question of insufficient light¬ 
ing and contributory negligence (R. 4, 5, 2$, 29). 

NOTICE 

We will discuss first the question of constructive 
notice. 1 

The testimony of Mrs. Covell (R. 12, 13) i^ that she 
had passed up and down Holmead Place in front of 
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two boards 6 inches or 1 foot high between the terrace 
and the sidewalk and they had been there for some¬ 
time (R. 27). 

Mrs. Frederick A. Johnson, a witness for defendant, 
testified (R. 27) that she had lived for 35 years at 
3433 Holmead Place. That there are two trees in the 
front yard, and she sweeps the sidewalk in front of 
her house when it needs it. She does not remember 
whether there was ever an accumulation of dirt, sand, 
pebbles, gravel and stones on the sidewalk in front 
of her home to a depth of 4 inches. That gravel and 
dirt could wash down from the terrace to the side¬ 
walk but not pebbles. About 4 years ago a large tree 
was removed from her front vard and at that time a 
board was put along the whole front lawn to prevent 
anything from washing down on the sidewalk. 

Mr. Frank ; Byron, a witness for defendant, testi¬ 
fied on cross examination (R. 28) that he knew noth¬ 
ing about it. He lived at 3412 Holmead Place. 

Defendant’s exhibit 1 (photograph) shows a board 
near the cement sidewalk at the foot of a terrace and 
the earth apparently all the way to the top of the 
board and some debris on the street side of the board. 
Defendant’s exhibit 3 shows two wooden boards at 
or near the foot of the terrace, and one of them an 
irregular distance from the cement sidewalk. 

Mrs. Johnson who had lived for 35 years at 3433 
Holmead Place testifies (R. 27) that these boards were 
put there four years ago to prevent anything from 
washing down on the sidewalk. It is reasonable to 
infer that there must have been something on the 
terrace to wash down on the sidewalk as otherwise 
these boards would not have been put there. 

We do not have to depend on inferences, as we have 



the positive testimony of plaintiff and her |daughter 
that sand and gravel washed down and were allowed 
to remain on this sidewalk from October,! 1930, to 
March 29, 1931, a period of about 5 months. Mr. 
Lasell testified that he had been along theire 4 or 5 
times between October, 1930, and the time of the acci¬ 
dent and he had noticed sand and gravel on the side¬ 
walk. Miss Prentiss, a witness for defendant, did 
not hesitate to admit that after storms there would 
be dirt on the sidewalk at this place (R. 26); and Mrs. 
Johnson (R. 27) said that these boards were but there 
4 years ago to prevent anything from washing down 
on the sidewalk and that gravel and dirt cohid wash 
down from the terrace to the sidewalk. 

In the case of Potomac Electric Power Co., a corpo¬ 
ration, and the District of Columbia v. Hemler, 47 
App. D. C. 34; 45 \V. L. R. 723, where a box tiad been 
permitted to remain open and uncovered fjor more 
than two weeks before the accident, this cqurt said 
“This was sufficient to warrant the jury id finding 
that the District had, or should have had, notice 
thereof.” This Hemler case is also strong in Mrs. 
Coveil’s favor on the question of contributory negli¬ 
gence, had that question not been abandonee^ by ap¬ 
pellee. 

In the case of the District of Columbia vl Pierce, 
44 App. D. C. 126; 43 W. L. R. 723, where there was 
evidence tending to show that the cover of tlhe man- 
hole was warped and did not fit, was easily displaced 
when trod upon, and that this condition had I been in 
existence for a considerable period of time, tljis court 
said that this testimonv was sufficient from which the 
jury might have found that it would have j become 
known to the District of Columbia by reasonably care¬ 
ful inspection. 
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The following cases involve the same principle: 

Dis. of Col. v. Boswell, 6 App* D. C. 402; 23 
W. L. B. 423. 

Dis. of Col. v. Payne, 13 App. D. C. 500; 27 
W. L. B, 24. 

Dis. of Col. v. Frazer, 21 App. D. C. 154: 31 
W. L. B. 83. 

O’Dwyer V. Market Co., 36 W. L. B. 50. 

VARIANCE 

In her declaration, plaintiff alleges (B. 2) that ‘‘the 
street and side walk” known as Holmead Place was 
a public highway and the defendant negligently per¬ 
mitted “said sidewalk” to become and remain, for 
several months, in a dangerous condition by allowing 
dirt, stones, pebbles and gravel to accumulate thereon; 
that plaintiff, being lawfully on “said street and side¬ 
walk,” and, “said street and sidewalk” being insuf¬ 
ficiently lighted, stepped on a pebble, gravel or stone 
“on said sidewalk” and said pebble, gravel and stone 
rolled under the foot of plaintiff and threw her vio¬ 
lently down “upon the sidewalk which was of cement 
and other hard substance.” 

Defendant moved for an instructed verdict for de¬ 
fendant when plaintiff rested, and the court over-ruled 
the motion (B. 24). 

When defendant rested it again moved for a di¬ 
rected verdict in its favor on the grounds, among oth¬ 
ers, “First, of a fatal variance between the allega¬ 
tions of the declaration and the proof, in that the dec¬ 
laration alleged that the plaintiff had fallen on the 
cement sidewalk and proof shows that she had fallen 
on the dirt tree space.” (B. 28). 


In the case of the District of Columbia iv. White, 48 
App. D. C. 44; 46 W. L. R. 311, the declaration charged 
that the accident occurred through plaiptiff falling 
into “a large hole in and upon the west [sidewalk on 
said Second Street, Northwest/’ The prbof was that 
the hole was not in the paved sidewalk but [in the park¬ 
ing. This court said “While the description in the 
declaration of the point where the accident occurred 
is, perhaps, inapt, we do not think there is such a vari¬ 
ance as to justify a reversal of the judgment. The 
cause of the accident and the place where it occurred 
were clearly proved by witnesses for the defendant, so 
that no surprise can be claimed.” I 

In the declaration the two words “stjreet” and 
“sidewalk” are used, and it is alleged tliht plaintiff 
was thrown “upon the sidewalk which wasj of cement 
and other hard substance.” (R. 2). I 

In Railroad Company v. Hickey, 5 App. D. C. 436, 
the question of variance arose. The declaration al¬ 
leged that t lie female plaintiff was pushed and shoved 
from her seat in the street car and thrown violently to 
the ground, and in falling her foot and leg w^re caught, 
etc. The court instructed the jury that if tlley should 
find from the evidence that plaintiff either jumped off 
the car or was pushed or thrown to avoid injury from 
apprehended collision, plaintiff could recover 

This court said in the Hickey case there was no 
such variance as should defeat the plaintiff’^ right to 
recover, and cited the case of Nash v. Townb, 5 Wall. 
689, where the Supreme Court of the United States 
said that no variance ought ever to be regarded as 
material where the allegation and proof substantially 
correspond, or where the variance was not qf a char¬ 
acter which could have mislead the defendant at the 
trial. I 
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The only two persons who could possibly know 
where plaintiff fell were plaintiff herself and her 
daughter. 

Plaintiff testified (R. 10) that she and her daughter 
were together and the daughter was a little ahead of 

i 

her when they stepped up on the “sidewalk” but had 
not gone on the “sidewalk” very far—just a step or 
two. (R. 13). That after she left the curb she had 
gone far enough so that she was altogether on the 
“pavement” when she fell. 

The trial cohrt asked plaintiff this question: 

“Q. * * * Where were you when you fell—on 
the pavement ;? 

A. On the sidewalk. 

Q. You got clear up on the sidewalk, from the 
street f 

A. Yes; I got up off it, because 1 was altogether 
on that when I fell.” 

Bv “it” she evidently meant “street,” and bv 
^ “that” she evidently meant “sidewalk” (R. 13). 

Further on she savs that she had noticed nebbles on 

ft A. 

the “sidewalk” at the place where she fell. 

Further, on cross-examination, defendant's counsel 
asked plaintiff these questions, and received these an¬ 
swers (R. 14). 

“Q. As I understand it, you were on the paved 
sidewalk when you fell, is that correct? 

A. Yes. 

Q. It was a cement sidewalk? 

A. Yes.” 

Miss Doris Covell, plaintiff’s daughter, testified (R. 
15), that she and her mother crossed Holmead Place 
and she was on the right side of her mother, “So that 
as she got on to the sidewalk, she would have to hurry 
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a little bit to catch up with me, or be a few 
hind me, and as I hesitated a minute after I 
sidewalk, for her, I found her on the groumjl.” 

Witness had seen gravel, sand and dirt on lihe “ side¬ 
walk” where her mother fell. That this dirt, 
gravel and stone were spread over a good 
“sidewalk” and that when witness had got! 
the “sidewalk” she noticed that her mothei 
there. 

At Record 16, we read: 


steps be¬ 


got on to 


sand and 
bit of the 
en up on 
was not 


“ Q. By the ground, what do you meaii ? 

A. On the sidewalk. 

Q. Is that ground? 

A. No. 

Q. What is it? 1 

A. Cement. 

Q. What was her position on the sidewalk? 

A. She was sitting, but she was facing in the 
opposite direction from what we were gbing.” 


Near foot of page 16 witness says that she 
ticed dirt and gravel on the “sidewalk” e 


first no- 
specially 


after a rain; that she would not say the “sijdewalk” 
was ever clean, and, “that the sidewalk is tmade of 
cement; that it is the width of an ordinary sidewalk.” 
(R. 17). I ^ 

Further, on cross-examination (R. 18), plaintiff tes¬ 
tified “That this dirt, sand, stone and gravef spread 
over the sidewalk; that it extended from the hduse side 
to the curb side of the sidewalk; that it probably 
would not cover the outer edge of the sidewalk unless 
some of the loose stones would roll; that the entire 
sidewalk of Holmead Place, in front of premises 3433, 
was covered with sand, stone and gravel for ilfs entire 
width.” 
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“Q. Had you taken more than one step when 
you discovered that your mother had fallen ? 

A. I was far enough to be on to the sidewalk. 

Q. You were on the sidewalk when you— mother 
fell, is that correct? 

A. Yes, sir. 

Q. How far from the outer edge of the sidewalk 
were you when your mother fell? 

A. Not very far. 

Q. How far? Six inches or a foot, or two feet? 

A. I)o vou mean from the edge of the sidewalk 
or the curb ? 

Q. I am trying to find out where you were when 
vour mother fell. Were vou close to the curb, or 
just where were you ? 

A. I had gotten on to the sidewalk. I was on 
the sidewalk itself. 

Q. I ask if you remember—did the sidewalk be¬ 
gin right at the inside edge of the curb? 

A. No, I think not. 

Q. Were vou on the sidewalk when vour mother 
fell? 

A. I was on the sidewalk itself. 

Q. Wa4 your mother on the sidewalk? 

A. Yes, sir.” (R. 19.) 

Again (R. 29), plaintiff testified that when she 
stepped up on the “sidewalk” her daughter was a lit¬ 
tle ahead of her. 

“Q. You were still on the curb? 

A. I was just over the curb. I was on the 
sidewalk.” 

and at (R. 30) plaintiff testified 

“I was on the sidewalk, just over the curb, on 
the sidewalk.” 

As quoted by the trial judge before directing the 
verdict (R. 30). 
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It will doubtless be urged by counsel for appellee 
that although the declaration alleges that appellant fell 
on the sidewalk the testimony shows that she fell on 
the dirt tree parking. Notwithstanding this claim of 
appellee it will be noticed that in referring to and de¬ 
scribing the place where she fell plaintiff herself uses 
the word ‘‘sidewalk” eleven times, and plaintiff’s 
daughter in referring to and describing the place 
where her mother fell uses the word “sidewalk” twen¬ 
ty-six times. These two witnesses are the only wit¬ 
nesses who were present when appellant fell and re¬ 
ferring to the place where she fell used the word 
“sidewalk” thirty-seven times. 

The trial justice, notwithstanding the fact that 
plaintiff and her daughter in their sworn testimony, 
which is nowhere contradicted say thirty-se\ten times 
that the fall occurred on the sidewalk, said(R. 30), 
“There is no doubt that the only fair interpretation of 
the testimony is that this fall occurred within a step 
or two of the curb which must have been in that park¬ 
ing space, because that is 9 feet wide.” 

Further on, the trial justice said (R. 30), “But I 
think any verdict here on her own testimony, would 
have to be set aside.” This is equivalent tb saying 
that notwithstanding the fact that the plaihtiff said 
in her testimony eleven times that she fell on fhe side¬ 
walk, the trial justice concluded that she f^ll some 
other place, and in that the declaration alleged that 
the fall occurred on the sidewalk there was a fatal 
variance. 

The curb line of a street is the dividing line be¬ 
tween the roadway, which is that portion of the street 
to be used by horsemen and vehicles, and thatj portion 
of the street reserved on each side of the roadway 
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for the use of pedestrians. AYetmore v. Chicago, 206 
Ill. 367, 368, 69 XE 234. The portion of the street 
reserved for the use of pedestrians in this case, was 
not the dirt tree space or parking 9.10 feet wide, hut 
the cement portion (sidewalk) 5.08 feet wide (17 CJ 
404). 

In using the word “curb” plaintiff and her daugh¬ 
ter might very well have had in mind the outer edge 
of the sidewalk rather than the stone curbing dividing 
the dirt tree space from the street. And when plaintiff 
said that she was “just over the curb” she meant the 
outer edge of the sidewalk which would appear from 
the photograph (deft’s ex. 1) and drawing (deft’s 
ex. 3) to be elevated above the dirt tree space to about 
the same distance as the curb itself. The place where 
the fall actually occurred is definitely and indisputably 
fixed by plaintiff and her daughter as being on the 
sidewalk. 

Plaintiff says (R. 11). when she tried to get up her 
foot would slide right along on the pavement. 

The trial justice in directing a verdict against de¬ 
fendant, says (R. 30), “I think it is rather incompre¬ 
hensible. I cannot understand it.” 

It might very well be, that the jury after hearing the 
plaintiff say eleven times that she had fallen on the 
sidewalk, and plaintiff’s daughter say twenty-six times 
that her mother had fallen on the sidewalk, could have 
comprehended and understood: at any rate the ques¬ 
tion should have been submitted to the jury, and we 
respectfully submit that it was reversible error for 
the trial court to pass upon these facts, these uncon¬ 
troverted facts, and thereby usurp the province of the 
jury, by deciding that plaintiff fell on the dirt rather 
than on the cement. 


I 
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Had Mrs. Coveil fallen on the mellow |;op soil of the 
parking or tree space it is not reasonable to suppose 
that her hip would have been broken, j 
Her account of this fall is as follows: I 


“Q. You were still on the curb? 

A. 1 was just over the curb. I was on the side¬ 
walk, but I had not gone on the sidewalk very far 
—just a step or two—I dropped just as if 1 was 
shot. I just felt something roll under my heel, my 
right heel. I must have stepped on [a pebble. I 
could not see what it was. I did not see anything 
there when 1 stepped up, but it rolled, and threw 
me backwards, and I dropped so quickly I couldn’t 
even throw myself forward. I didn’t even feel as 
if I fell. I felt as if the sidewalk c(ime up and 
hit me. 


* 


# 




* 


t 


* 


My daughter was with me; she tijied to help 
me; she tried to help me up, took hold! of my arm 
to help me up, and I couldn’t move;) soon as I 
tried to move what the Doctor called mijiscle spasm 
caught me in there, and I couldn’t do anything. 
The bone had come apart, and my foot ivould slide 
right along, turn over and slide right along on 
the pavement.” (R. 10, 11) j 

I 

Had she fallen on the soft tree space her foot would 
not “slide right along on the pavement.” j 

The facts stated in this account of her fall show 
that she did not fall on the soft tree spack but fell 
where she says she fell on the sidewall:, on the pave - 
ment. 

A motion to direct a verdict is an admissiori of every 
fact in evidence, and of every inference reasonably 
deducible therefrom. And the motion can b^ granted 
onlv when but one reasonable view can be taken of 
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the evidence therefrom, and that view is utterly op¬ 
posed to the plaintiff’s right to recover in the case. 

Where there is testimony of a substantial character 
to go to the jury, it is always for the jury to determine 
the question of the preponderance of evidence. 

The courts of review in this country are applying 
with increasing strictness the rules limiting the right 
of the trial judge to invade the province of the jury. 

The rule more generally followed is that it is only 
where all reasonable men can draw but one inference 
from the undisputed facts that the question to be de¬ 
termined is one of law for the court. Gunning v. 
Cooley, 58 App. D. C. 304; 57 W. L. R. 82, and cases 
cited. (This case was affirmed in 281 U. S. 90; 58 W. 
L. R. 667.) 

We think the following cases sustain our view of 
this case: 

Wash. & G. R. R. Co. v. Grant, 11 App. D. C. 107; 

25 W. L. R. 342. 

Eckington & S. H. Ry. Co. v. Hunter, 6 App. D. C. 

287; 23 W. L. R. 401. 

Dis. of Col. v. Haller, 4 App. D. C. 405; 22 W. L. R. 

761. 

Balto. & Pot. R. R. Co. v. Cumberland, 12 App. 

D. C. 598; 26 W. L. R. 306. Affirmed in 176 

U. S. 232. 

This Court in D. C. v. Flagg, 42 App. D. C. 73; 
42 W. L. R. 281, said as follows: 

“In personal injury cases, this court has an¬ 
nounced a strict rule in requiring the question of 
negligence to be submitted to the jury. Barstow 
v. Capital Traction Co., 29 App. D. C. 362, 35 
Wash. Law Rep., 238; Capital Traction Co. v. 
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Divver, 33 App. D. C., 332, 37 Wash. Law Rep., 
408; Capital Traction (Jo. v. Apple, 34 App. D. C., 
559, 38 Wash. Law Rep., 198; Capital Traction 
Co. v. Crump, 35 App. D. C., 169, 38 Wash. Law 
Rep., 357. To judicially deprive the District of 
the benefit of this evidence, which goek directly 
to the question of negligence imputed i;o it, and 
upon which plaintiff can alone recover, would be 
an unwarranted invasion of the prerogatives of 
the jury. As was said by Mr. Justice Rd>bb in the 
Barstow case, supra, where the issue of negligence 
on the part of the corporation against which the 
liability was sought to be established w^s exceed¬ 
ingly close. | 

“The jury system is the law of the landl and dis¬ 
puted questions of fact arising out of the manifold 
relations of men are not to be determined by the 
court as a matter of law, but are to be submitted 
to the jury, the tribunal whose special function it 
is to pass upon such questions. The wisdom of this 
system, and the danger encountered in departing 
from it, are every day apparent. It is a protection 
to the weak and to the strong alike, and; as long 
as it maintains, respect for the law will Continue, 
because the verdict of the jury is usually the re¬ 
flection of public sentiment. Experience ^ias dem¬ 
onstrated that, however learned in the la\f he may 
be and however conscientious he may be, ia judge, 
being removed from the practical affairs of life, 
is less qualified to determine questions of flact than 
twelve men taken from the everv-dav walks of 
life.” 


It is respectfully submitted that the trial! justice 
erred in not submitting this case to the jury, Und that 
the judgment should be reversed. 


Tracy L. Jeffords, 

Edwin C. Dutton, 

Attorneys for Appellant. 
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In the United States Court of Appeals 
for the District of Columbia 

No. 6578 

Etta M. Covell, appellant 

v. 

District of Columbia 

BRIEF FOR APPELLEE 

STATEMENT OF THE CASE 

On the night of Sunday, March 29, 1931, tie 
plaintiff, Mrs. Etta Covell, accompanied by her 
daughter, Miss Doris Covell, was returning to h^r 
home from church. They rode in the daughter’s 
automobile to her garage, located on the alley kt 
the rear of the house on the corner of 
Place and Oak Street NW., put the car in the 
garage, and started walking the rest of the wgy 
home. The plaintiff lived at No. 3500 13th Street, 
which is on the opposite side of the same square 
as 3433 Holmead Place. Plaintiff and her daughter 
walked south on the west side of Holmead Placje 
and when a rod or so south of Oak Street, crossed 
diagonally to the east side of Holmead Place. Als 

o v 
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they stepped up on the east curb, the daughter 
was a little ahead of the plaintiff. Plaintiff 
stepped on the curb with her left foot, and as she 
took the next step with her right foot she felt 
something roll under her right heel. She fell, sus¬ 
taining a fracture of the left hip. 

In the declaration, as amended by the stipula¬ 
tion filed in this cause (R. 4), plaintiff alleged that 
the defendant was negligent in that it failed to 
keep the sidewalk on “the east side of Holmead 
Place between Newton and Meridian Streets NW., 
nearly in front of premises numbered 3433 Hol¬ 
mead Place NW., in the District of Columbia’’ in 
a reasonably safe condition, in that “it negligently 
suffered and permitted said sidewalk to become 
and remain in a dangerous condition, by allowing 
dirt, stone, pebbles, and gravel to accumulate 
thereon,! of which said defendant had notice; that 
on the date aforesaid plaintiff, being lawfully on 
said street and sidewalk, and without any negli¬ 
gence on her part, and the street and sidewalk being 
insufficiently lighted, stepped on and upon a peb¬ 
ble, gravel, and stone so permitted by the defendant 
to remain on said sidewalk, after having notice 
thereof, and said pebble, gravel, and stone rolled 
and moved under the foot of plaintiff and thereby 
hurled and threw her violently down and upon the 
sidewalk/’ 

The defendant filed a plea in wffiich it denied 
that it negligently permitted the sidewalk as al- 
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leged in the declaration to become and remain in a 
dangerous condition by allowing dirt, stone!,, peb¬ 
bles, and gravel to accumulate thereon; deniejl that 
it had any notice of any defective condition bf the 
sidewalk or any foreign substance thereon; djenied 
that the sidewalk was insufficiently lighted and 
denied that the plaintiff without any negligence on 
her part stepped upon a pebble, gravel, and ktone 
which the defendant permitted to remain op the 
sidewalk after it had notice thereof. Defendant 
filed a further plea that such injuries as the plain¬ 
tiff sustained were due to the negligence of! the 
plaintiff in failing to exercise reasonable carel for 
her own safety. I 

The case was tried to a jury. At the conclusion 
of plaintiff’s case defendant moved the Court to 
direct a verdict for the defendant, and after argu¬ 
ment for both sides, the Court overruled the ino- 
tion. Thereafter defendant introduced evidence, 
and at the conclusion of defendant’s case, 
renewed its motion for a directed verdict, and after 
argument for both sides, the Court granted sqid 
motion. From the action of the trial Court in 
granting defendant’s motion for a directed verdict, 

i 

plaintiff has appealed. 

i 

I 

CORRECTION 



In the brief of counsel for plaintiff, under the 
heading “Argument” the statement is made (p. 3) : 

Only two questions are involved, fatql 
variance and lack of notice. 
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Appellee abandons the question of insuf¬ 
ficient lighting and contributory negligence 
(R.4, 5, 28, 29). 

In view of the foregoing, appellee deems it neces¬ 
sary to invite to the attention of this Court the 
fact that appellee has not abandoned any of its 
defenses. The question of the sufficiency or insuf¬ 
ficiency of lighting on the street was never raised, 
plaintiff having introduced no evidence in this 
regard. 

However, this Court has previously ruled upon 
this precise question. In the case of Wolff v. D. C., 
21 App. D. C., 464, affirmed in 196 U. S. 152, 49 
L. Ed. 426, this Court held: 

But the plaintiff contends that even con¬ 
ceding that the carriage block in question 
was not an unlawful obstruction, and did 
not constitute a public nuisance, yet the 
street in that particular section was defec¬ 
tively and insufficiently lighted, and because 
of such defective and insufficient lighting of 
the street and sidewalk, the plaintiff ran 
against and stumbled over the block or step¬ 
ping stone and was injured, and that the de¬ 
fendant corporation is liable for such injury, 
because of the neglect to properly light and 
keep lighted the street and sidewalk where 
the accident occurred. But whatever in¬ 
sufficiency may have existed in the light upon 
the occasion of the accident (if any insuffi¬ 
ciency did in fact exist), such an action as 
i the present is not the remedy for the conse- 



quences of such defect. Money is annujally 
appropriated by Congress for lighting | the 


streets of the city; but whether such appro¬ 
priation be sufficient or insufficient, ' the 
courts cannot determine; nor can they deter¬ 
mine how the lights shall be distributed 
through the city; or how any particular 
street or section of a street shall be lighted, 
whether by few or many lights, or whetjher 
by gas or electricity. These are matters tjhat 
are confided exclusively to the judgment ^nd 


discretion of the municipal authorities. 


I. NOTICE 

In her original declaration filed in this cafise, 
plaintiff alleged that she sustained injuries by Rea¬ 
son of the negligence of the defendant in “allow¬ 
ing dirt, stone, pebbles and gravel to accumulate” 
on the “street and sidewalk known as Holmead 


Place between Monroe Street and Otis Place 
Northwest, in the District of Columbia”—of wh^ch 
said defendant had notice; * * As the 

i 

distance from Monroe Street to Otis Place is fpur 
city blocks (R. 26), defendant filed a motion (hot 
included in the record) to require plaintiff to locate 
with more certainty the place at which she clainjed 
to have fallen. In compliance with that motion, a 
stipulation was entered into between counsel tor 
plaintiff and counsel for defendant, which is £et 
forth on Page 4 of the record. By that stipulation 
it was agreed that the declaration should be amend¬ 
ed by alleging that “the exact location of the plhce 
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where the plaintiff was thrown, as in the declara¬ 
tion alleged is, the east side of Holmead Place be¬ 
tween Newton and Meridian Streets NW., nearly 
in front of premises numbered 3433 Holmead Place 
NW., in the District of Columbia.” 

Since plaintiff fell only once, it follows that her 

fall could have been caused bv onlv one defective 

* •/ 

condition of the street. Although two means of 
locating the defective condition complained of are 
given in the declaration as amended by the stipu¬ 
lation, it would seem that both descriptions should 
lead to the same spot. 

Of the fourteen witnesses called by plaintiff, 
only four testified with regard to the location at 
which plaintiff claims to have fallen. These wit- 

i 

nesses were the plaintiff herself (R. 13-14) ; plain¬ 
tiff's daughter, Miss Doris Covell (R. 15-17); Mr. 
William O. Lasell, plaintiff’s nephew (R. 19-20), 
and Miss Mabel Ada Lasell, plaintiff’s niece (R. 
20 ). 

With regard to the alleged defective condition of 
the street, plaintiff, on direct examination (R. 12) 
testified: “that she had passed up and down Hol¬ 
mead Place, in front of 3433, from October 1930 
to March 29,1931, when she received these injuries, 
and that she walked on this street usually Sundays t 
not through the week; and she had noticed in front 
of 3433 Holmead Place, along there on that lot— 
does not know of any other terrace —the top of the 
ground was not covered with grass and top was 
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all stones and little sort of cobblestones and dirt, 
and gravel on top of it. It looked rough, and when 
it rained more or less of this would wash do^n on 
the sidewalk and would hold the water. Itj was 
apt to be muddy there after the rain was over for 
a while. It would wash out. A good deal of it 
came down on the sidewalk; ‘should say it hdd al¬ 
ways been there since I moved there, but I don’t 
remember. It was a long time, I know. I| had 
seen it there, and through the winter, when storms 
came—all the time. There never had beenamy 
difference so far as I remember’.” j 

On cross examination, plaintiff testified (R. 
13-14): j 

What was it you stepped on, Mrs. Cowell; 
do you know? I 

A. I did not see it. It felt like something 
hard. It was something that rolled uhder 
my heel. I suppose it to be a pebble, a pob- 
blestone. I had noticed this matter on the 
sidewalk at the place where I fell. Caijnot 
say I noticed it every time that I went ]j)ast 
there. Noticed it ever so many times but 
cannot say that I noticed it the first tinhe I 
passed along there after I had moved to 3500 
13th Street. The water being there brought 
it to my attention. j 

Q. At any rate you knew it was there i 
A. I knew it was there all this wlrild, a 
long time; I expect it was cleared off. \ It 
was not always the same. It would wtysh 
down every time. I 
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Q. After it had been washed down it 
would be swept away? 

A. I don’t know whether it was swept 
away or not. There always seemed to be 
some there. 

Q. I understood you to say just now it was 
not always the same. 

A. No; it was not always alike; I am sure 
of that. The cobblestones and the gravel, 
and so forth, would come again when a new 
storm came. 

Miss Doris Coveil, on direct examination, testi¬ 
fied on behalf of the plaintiff that 4 'there was con¬ 
tinually gravel, sand, and dirt on the sidewalk. I 
had seen it there where she fell all the time from 
October 1930 to March 1931, and this condition was 
in front of dwelling 3433 Holmead Place’' (R. 15). 
On cross examination witness testified ‘ 4 that she 
first noticed this dirt and gravel on the sidewalk 
especially after a rain; that between rains i some¬ 
times it was cleared; sometimes it w’as not ? ; that 
she would not say the sidewalk was ever clean (R. 
16) ; that other than those times when it was wet 
she had no difficulty in passing along through this 
sand, gravel, and dirt (R. 18).” Witness further 
testified: 

Q. Was that condition general along Hol¬ 
mead Place; were all the sidewalks covered 
with dirt and stone ? 

A. No, sir. 
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Q. Is that the only place on Holipead 
Place that you noticed where dirt and stone 
and gravel were on the sidewalk? 

A. Yes, sir. | 

Mr. William O. Lasell, on behalf of plaintiff, tes¬ 
tified on direct examination (R. 19) that he tiad 
seen sand and gravel on the sidewalk on the east 
side of Holmead Place “in front of a frame hou]se; 
that he did not remember the number of the hou'pe; 
that there were two or three frame houses there.” 
On cross examination witness testified that the 
sand and gravel which he saw were about three or 
four rods south of Miss Covell’s garage, which he 
testified was located “about in the center of tjhe 
block between Monroe Street and the next street 
north of Monroe Street” (R. 20). j 

On behalf of the defendant three policemen tes¬ 
tified that they patrolled Holmead Place durihg 
March 1931; that they had never seen an accumu¬ 
lation of dirt, sand, stones, etc., in front of No. 
3433 Holmead Place. Miss Helen Prentiss, wlto 
had lived at No. 3447 Holmead Place for 27 yeafs, 
testified that while she had seen small amounts pf 
dirt, etc., on the sidew T alk after storms, she nev^r 
had any difficulty in walking on the sidewalk % 
reason thereof; that she has seen Mrs. Johnsoh, 
who lives at No. 3433, sweep the sidewalk manjy 
times. To the same effect was the testimony of 
Mrs. Barbara W. Prentiss, the mother of Miss 
Helen Prentiss. Mrs. Johnson testified that shb 
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1 ‘Sweeps the sidewalk in front of her house ‘when 
it needs it, two or three times a week.’ ” 

In the ease of O'Dwyer v. Northern Market Com¬ 
pany 24 App. D. C. 81, 87, this Court held that— 

There is no difference in principle between 
a dangerous obstruction in the street result¬ 
ing from a hole or excavation and an equally 
dangerous obstruction resulting from mat¬ 
ter thereon which is liable to cause one to 
slip and to be injured. * * * Of course, 

for obstructions in the street not caused by 
itself or its own agents or employees the 
municipality cannot be held liable, unless it 
has had notice of it, or unless the obstruction 
has lasted so long and under such circum¬ 
stances that, with due diligence, it should 
have known of its existence. 

Upon the foregoing testimony, and giving the 
evidence on behalf of the plaintiff the benefit of 
every inference reasonably deducible therefrom, 
the most that can be said is that the plaintiff proved 
that after a rain dirt would wash down on the side¬ 
walk, and remain there for some little time, two or 
three days at the longest. It should be borne in 
mind that the location of this accident was not a 
crowded market area in the commercial section, but 
a quiet residential street. 

Further, there was no duty on the part of the 
District of Columbia to sweep the sidewalk of Hol- 
mead Place. In the case of Harris v. District of 
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Columbia, 256 U. S. 650, the Supreme Court oJj: the 

United States said: I 

1 

But, nothing else appearing, we arb of 
opinion that, when sweeping the streets, a 
municipality is exercising its discretionary 
powers to protect public health and cjom- 
fort and is not performing a special corpo¬ 
rate or municipal duty to keep them! in 
repair. | 

The appellee respectfully contends that the evi¬ 
dence in this case did not establish that a dan¬ 
gerous condition existed on the sidewalk in front 
of No. 3433 Holmead Place. But, even if it should 
be held that the condition claimed by the plaintiff 
did exist, and that that condition amounted to! a 
dangerous and defective condition of the sidewalk, 
that condition existed only in front of No. 3433 Hol- 

i 

mead Place, and nowhere else on that street. 

In the case of District of Columbia v. Payne, 13 

App. D. C., 500, 502, this Court held: 1 

I 

But as the basis of the action is negligencb, 
notice to the corporation of the defect which 
caused the injury, or facts from which notice 
may reasonably be inferred, or proof of cir¬ 
cumstances from which it appears that the 
defect ought to have been known and remf 
edied by it, is essential to liability. 2 Dilll 
Mun. Corp., Secs. 1024 to 1026. Or, as said 
by Judge Dillon in Section 1025 of his workj 
when speaking of this class of eases, “the 
corporation, in the absence of controlling 
enactment, is responsible only for a reason¬ 
able diligence to repair the defect or prevent 



accidents after the unsafe condition of the 
street is known, or ought to have been known 
to it or to its officers having authority to 
act in respect to it.” 

It follows from this decision that notice of the ex¬ 
istence of a condition which did not cause the in¬ 
jury is insufficient, even if the condition of which 
notice is proved be dangerous. In this case, the 
only condition of which plaintiff attempted to prove 
notice was that condition which existed directly in 
front of No. 3433 Holmead Place NW. 

As has been noted above, plaintiff in the stipula¬ 
tion constituting a part of her declaration, gave 
two descriptions of the place where she fell (R. 4): 

1st. The east side of Holmead Place be¬ 
tween Newton and Meridian Streets NW. 

2nd. Nearly in front of premises num¬ 
bered 3433 Holmead Place NW. 

EVIDENCE AS TO LOCATION AT WHICH PLAINTIFF FELL 

The plaintiff, on direct examination, testified that 
her daughter put the car in the garage, which was 
4 4 on the west side of Holmead Place, close to the 
street, near where Oak Street comes on to Holmead 
Place” (R. 10). Plaintiff further testified as 
follows: 

i Q. Just one question. How far was this 
garage from the place that you are now 
about to describe ? 

A. I don’t know exactly; just a few rods. 
I know when my daughter went back for the 
car she went down the hill a little ways 
(R. 10). 
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On cross examination plaintiff testified (1^. 13) 

i 

“that her daughter parked her car in the gajrage; 
that plaintiff and her daughter then walked ^outh 
a little way and then crossed Holmead Place ^ rod 
or so south of Oak Street . Plaintiff further testi¬ 
fied as follows: i 

I 

Q. Then, the place where you fell wa^ be¬ 
tween Oak Street and Meridian Street, is 
that correct ? I 

A. I presume; I don’t remember. T[hose 
streets do not go clear through, and I don’t 
pay any attention. I exjoect it was. j 

Plaintiff’s nephew, Mr. William O. Lasell; on 
direct examination, testified that on four or five 
occasions between October 1930 and the time ofl the 
accident to his aunt he had walked along Holmead 
Place and had noticed sand and gravel on the side¬ 
walk. On cross examination witness testified tjhat 
Miss Covell’s garage “was located on an alley about 
in the center of the block between Monroe Street 
and the next street north of Monroe Street; t^iat 
the sand and gravel which he had seen was on |he 
sidewalk on the east side of Holmead Place abbut 
three or four rods south of the garage; that afjter 
dinner on the Monday night following the accident 
to plaintiff his cousin, Miss Coveil, pointed out to 
him the sand and gravel which he saw on the side- 
walk * * *” (R. 20). | 

Miss Mabel Ada Lasell, on cross examination, 
testified that her cousin, Miss Covell, had pointed 
out to her the place where plaintiff had fallen; that 
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the place pointed out to her was on Holmead Place 
between Monroe Street and the next street north 
of Monroe Street (R. 21). 

Plaintiff’s daughter, Miss Doris Coveil, testified 
as follows on cross examination (R. 17) : 

Q. How far south of Oak Street—or was 
it south of Oak Street ? 

i 

A. Yes, it was south of Oak Street. 

Q. How far south of Oak Street did your 
mother fail ? 

A. I don’t know how far . 

Q. Several feet ? Was it between Oak 
Street and the next street south of Oak 
Street ? 

A. Yes, sir. 

Q. What is the next street south of Oak 
Streets 

A. Meridian, I think, 

Q. Would you say it was midway between 
Oak and Meridian ? 

A. It was in front of 3433 Holmead Place . 

Q. When did you notice the number on 
that place ? 

A. After it had happened. 

Q. That night ? 

A. Yes. 

Q. You saw the number from the street? 

A. I don't remember that I saw it from 
the street, no. 

Q. When did you ascertain the number of 
those premises? 

A. After the accident had happened. 

Q. You took your mother home in the car? 

A. Yes, sir. 
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Q. You returned to the garag4 that 
night—or did you park out on the street that 
night ? ; 

A. Left it on the street. ! 

Q. So you did not go back to Hdlmead 
Place after you took your mother home that 
night, did you ? j 

A. No, sir. | 

i 

Defendant called as a witness in its behalf Police 
Officer Joseph L. Meek, who testified on direct ex¬ 
amination that in March 1931 he was assigned to 

i 

the beat which includes Holmead Place. Op cross 

i 

examination witness testified “that the streets in- 
tersecting Holmead Place beginning at Park Road 
and going north toward Spring Road are Monroe 
Street, Newton Street, Meridian Street, Oak 
Street, and Otis Street.” The street south of Oak 
Street is, under this testimony, Meridian Street. 

Defendant’s witness, Policeman Howard O. 
Hurd, who testified that he had been assigned fo the 

i 

beat which included Holmead Place only twic^, tes¬ 
tified on cross examination that “Otis Street is the 
first street that crosses Holmead Place soutjh of 
3433 Holmead Place” (R. 25). 1 

The testimony of plaintiff’s witnesses relating to 
the first description of the place of her fall, “be¬ 
tween Newton and Meridian Streets”, is in ijope- 
less conflict. The witnesses for plaintiff testified 
that she fell— I 

I 

1. “Between Oak Street and Meridian 
Street” (Plaintiff, R. 13). j 

47966—36-3 
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2. “A rod or so south of Oak Street,” 
(Plaintiff, R. 13). 

3. “Between Oak and Meridian Streets” 
(Miss Doris Covell, R. 17). 

4. “About in the center of the block be¬ 
tween Monroe Street and the next street 
north of Monroe Street” (Mr. William 
Lasell, R. 20). 

5. “Three or four rods south of Miss 
Coveil’s garage” (R. 19-20) which was ‘‘on 
an alley about in the center of the bb>ck be¬ 
tween Monroe Street and the next street 
north of Monroe Street” (Mr. William 
Lasell, R. 20). 

6. “Between Monroe Street and the next 
street north of Monroe Street” (Miss Mabel 
Ada Lasell, R. 21). 

As two of the witnesses for plaintiff place the 
spot at which the accident occurred between Oak 
and Meridian Streets, and the other two witnesses 
for plaintiff locate the scene of the accident be¬ 
tween Monroe and the next street north of Monroe, 
the first description given by plaintiff is worthless 
for the purpose of proving the location of the 
accident. 

It is a matter of common knowledge, and 
therefore a matter of which judicial knowl¬ 
edge will be taken, that cities are divided by 
streets and alleys into blocks and subdivi¬ 
sions of blocks. It is reasonably well set¬ 
tled too that courts sitting in a city judi¬ 
cially notice the streets, squares, and pub¬ 
lic grounds thereof, their location, and rela- 


tion to one another, and the direction in 
which they run as laid down on an bfficial 
map of the city. 

15 R. C. L. 1084. 

We now come to the second description of the 
place of the accident—“nearly in front of premises 
numbered 3433 Holmead Place NW.” Plaintiff’s 
daughter testified that her mother fell betweep Oak 
and Meridian Streets and in front of the premises 
mentioned, thus placing the location of 3433 Hol¬ 
mead Place between the two last named streets (R. 
17). The witness Lasell describes these premises 
as situated between Monroe and Newton 
(R. pp. 19, 20). The witness Hurd 
Holmead Place as north of Otis Street (R. 

Appellee, in order that the real issue in 
mav not be obscured, concedes that No. 3433 

• I 

mead Place NW., the one location which is! defi¬ 
nitely fixed by plaintiff, lies approximately midway 
between Newton Street and Meridian Street, even 
thoughwithout this concession, not one of plain¬ 
tiff’* witnesses located the alleged scene of the acci¬ 
dent between those streets. 

However, if plaintiff fell at any point other than 
directly in front of premises No. 3433 Holpiead 
Place, proof of notice of an alleged dangerous con¬ 
dition of the sidewalk is lacking, since the only de¬ 
fective condition of the sidewalk mentioned in the 
evidence is that claimed to have existed directly in 
front of No. 3433. } 
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It will be noted that both the plaintiff (R. 10) 
and her daughter (R. 15, 17) testified that the 
gravel and dirt that they had seen on the sidewalk 
was in front of No. 3433 Holmead Place, and that 
plaintiff fell in front of No. 3433 Holmead Place. 

Plaintiff testified as follows on cross examination 
(R. 14) : 

Q. As I understand it, you were on the 
paved sidewalk when you fell, is that correct ? 

A. Yes. 

Q. It was a cement sidewalk ? 

A. Yes. 

Q. The cement sidewalk began at the in¬ 
side edge of the curb, and ran all the way to 
the front yard of the abutting houses, is that 
correct? 

A. Yes, to the edge of the yard. 

Q. There teas no tree space where you 
were, was there f 

A. No. There was a big tree up in the yard. 
That has a lot of bare roots, and the dirt 
would wash down from around that, in the 
same yard, but no tree down in the sidewalk. 

To the same effect was Miss Doris Covell’s tes¬ 
timony (R. 17): 

Q. Was there a tree space between the 
curb and the sidewalk—you know these plots 
of dirt where they plant trees between the 
curb and the sidewalk ? 

A. No. 

Q. There was no such tree space where 
your mother fell ? 

A. No, sir. 
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Miss Mabel Ada Lasell, plaintiff’s niece,! testi¬ 
fied (R. 21) that she accompanied her counsinj, Miss 
Covell, to the scene of the accident a few days 1 , after 
the accident and at that time Miss Covell pointed 
out to her the place where the plaintiff had fallen; 
“that there was no tree space between the curt and 
the sidewalk at the place pointed out to her.j’ 

On behalf of the defendant, Francis Breeiji tes¬ 
tified that he made, developed, and printed the 
photograph, Defendant’s Exhibit No. 1 (R. 30). 

i 

It will be noted that this photograph is marked 
“3433 Holmead Place Looking South 5/10/35J” 
Police Officer Joseph L. Meek, called as a witness 
by the defendant, testified that he patrolled &ol- 
mead Place on March 24, 28, 29, and 30, 1931, and 
that Defendant’s Exhibit No. 1 correctly shewed 
the condition of the sidewalk, parking, and curb of 
Holmead Place, looking south from No. 3433 flol- 
mead Place, as they existed in March 1931 w[hen 
plaintiff claimed to have fallen. Upon the testi¬ 
mony of Officer Meek, Defendant’s Exhibit Np. 1 
was received in evidence (R. 26). Reference to 
Defendant’s Exhibit No. 1 shows not only that there 
was a tree space between the curb and the sidewalk 
in front of No. 3433 Holmead Place, but that tjwo 
trees of considerable size were growing therein, wjith 
other trees shown in the continuous tree space 
south of No. 3433. I 

J oseph C. Elbert, called as a witness for the <|le- 
fendant, testified that he is employed as a comp^it- 
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ing engineer by the District of Columbia; that he 
is a surveyor and civil engineer; that he measured, 
with surveyor’s instruments, the parking, sidewalk, 
tree space, curb, and roadway in front of 3433 
Holmead Place NW.; that he made the map, de¬ 
fendant’s Exhibit No. 3, from the measurements 
he had taken; that he had access to the official rec¬ 
ords of the District of Columbia relating to the 
width of sidewalks and parking spaces and the lo¬ 
cation of curbstones and that no change had taken 
place in the measurements of those places between 
March 29,1931, and the date when the map, Exhibit 
No. 3, was made; that from his measurements the 
tree space between the curb and the outer edge of 
the sidewalk, marked ‘‘tree space” on the map, is 
9,10 feet wide and the sidewalk is 5.08 feet wide. 

Although counsel for plaintiff had the oppor¬ 
tunity of cross examining and did cross examine 
the owner of No. 3433 Holmead Place, Mrs. John¬ 
son (R. 27), and three of her neighbors, Miss Helen 
L. Prentiss, Mrs. Barbara W. Prentiss, and Mr. 
Frank Byron (R. 27, 28), there is not a single word 
in the record which would tend to contradict the 
testimo&v of Officer Meek, or the accuracv of the 
photograph and the map. 

Unless the testimony of plaintiff and the two 
witnesses for plaintiff who were questioned about 
the matter is to be absolutely ignored, it is an 
established fact that at the point where plaintiff 
fell there was no tree space between the curb and 
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the sidewalk. Further, according to the testimony 
of plaintiff, there were neither tree space nor tirees 
in the sidewalk at the point where she fell. 

On the other hand, the undisputed testimony^ of 
Officer Meek, and the photograph and the map, jthe 
accuracy of which is not disputed, prove conclu¬ 
sively that there was a tree space nine feet wide, 
with trees growing in it, in the sidewalk in fr<j)nt 
of No. 3433 Holmead Place. j 

It necessarily follows that plaintiff could hot 
have fallen in front of No. 3433 Holmead Place. 

i 

Plaintiff therefore failed to prove that she fjell 
at the only place at which she attempted to prove 
the existence of a dangerous condition, of whibh 
the District of Columbia could be held to ha^e 
notice. j 

II. VARIANCE 

I 

In this case the declaration alleges that the de¬ 
fendant negligently permitted 4 ‘said sidewalk to 
become and remain in a dangerous condition, by 
allowing dirt, stone, pebbles, and gravel to accumu¬ 
late thereon, of which said defendant had notic^; 
that on the date aforesaid plaintiff, being lawfully 
on said street and sidewalk * * * stepped on 

and upon a pebble, gravel, and stone so permitted 
by the defendant to remain on said sidewalk 
* * * and said pebble, gravel, and stone rolled 

and moved under the foot of plaintiff and thereby 
hurled and threw her violently down and upon the 
sidewalk which was of cement and other hard sub ]• 
stance * * 


* yy 
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It is impossible to construe the allegations of the 
declaration to mean anything but that the plaintiff 
tripped and fell on a cement sidewalk. 

The testimony of the plaintiff and her daughter 
was that they were returning from church. No 
one else accompanied them, and there were no other 
persons about when the plaintiff fell. The plain¬ 
tiff’s daughter did not see the plaintiff fall. Miss 
Covell’s testimony on this point was (R. 15) : 

1 Q. What did you next observe, after you 
got upon the sidewalk? 

1 A. That she was not there. 

Q. What did you do ? 

1 A. I began looking around for help, I 
guess. No, I tried to help her first. 

Q. When did you first see her? 

A. Well, I looked to see where she was, 

i 

and hesitated and waited for her to catch 
up with me a little bit, and she just was not 
beside me, and then I saw her on the ground. 

Q. Where was she when you saw her ? 

A. On the ground; sitting on the ground. 

' Q. By the ground, what do you mean? 

A. On the sidewalk. 

Q. Is that ground ? 

A. No. 

Q. What is it ? 

A. Cement. 

It fallows that the plaintiff herself is the only 
competent witness to her fall. 

The manner in which she fell was described by 
plaintiff as follows on direct examination (R. 10) : 


We were on the way home after service. 
We crossed the street. * * * I 

Q. Where was this ? 

A. It was on the east side of the street, 
after I had crossed the street. j 

Q. What street? j 

A. Holmead Place. As I stepped u\) on 
the curbing, and perhaps taken the juext 

step- I 

Q. Just one question. How far was this 
garage from the place that you are jnow 
about to describe? j 

A. I don’t know exactly; just a few rjods. 
I know when my daughter w T ent back forj the 
car she went down the hill a little ways. 

Q. Go on from there. 

A. She was on mv right as we crossed 'the 
street, so, when we stepped up on the side¬ 
walk, she was a little ahead of me as!we 
turned. She was too far ahead of mej to 
touch her. She might have been two steps 
ahead, and as I stepped, right away hay 
heel—-— 

Q. You stepped up on the curb? You &ot 

that far ? j 

A. Yes. My left foot must have been on 
there, all right. When I stepped with nay 
right foot, perhaps the second step on tjae 
curb- 

Q. You were still on the curb? 

A. I was just over the curb. I was on the 
sidewalk, but I had not gone on the sidewajte: 
very far—just a step or two—I dropped just 
as if I was shot. I just felt something rcjll 



under my heel, my right heel. I must have 
stepped on a pebble. I could not see what 
it was. 

On cross examination plaintiff testified (R. 13) : 

Q. Do you remember distinctly stepping 
up on the curb ? 

A. Yes. 

Q. How many steps did you take after you 
left the curb? 

A. Not more than two; not many. It was 
far enough so that I was altogether on the 
pavement when I fell. I was over on it but 
not very far on it—not more than two or 
three steps, anyway. 

Bv the Court : 

Q. I did not quite get that. Where were 
you when you fell—on the pavement? 

A. On the sidewalk. 

Q. You got clear up on the sidewalk, from 
the street? 

A. Yes; I got up off it, because I was al¬ 
together on that when I fell. * * * 

Q. As I understand it, you were on the 
paved sidewalk when you fell, is that cor¬ 
rect ? 

A. Yes. 

Q. It was a cement sidewalk ? 

A. Yes. 

i Q. The cement sidewalk began at the in¬ 
side edge of the curb, and ran all the way to 
the front yard of the abutting houses, is that 
correct ? 

A. Yes; to the edge of the yard. 
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Q. There was no tree space where you 
were, was there? 

A. No . There was a big tree up in the 
yard. That has a lot of bare roots, ajnd the 
dirt would wash down from around that, in 
the same yard, but no tree down in th^ side¬ 
walk (K. 14). | 

I 

See also testimony of Miss Doris Coveil an<jl Miss 
Mabel Ada Lasell, supra, with regard to tree (space. 

As has been noted, supra, Mr. Jos. C. Elbejrt tes¬ 
tified, on behalf of defendant, that according jto his 
measurements the tree space between the curjb and 
the outer edge of the sidewalk, in front of NoL 3433 
Holmead Place, marked “tree space” on the map 
(Deft.’s Ex. 3) is 9.10 feet wide and the sidewalk 
is 5.08 feet wide. This testimony is undisputed. 

The testimony of plaintiff is emphatic and |3lear. 
She fell immediately after stepping off the curb. 
Her words were—“As I stepped up on the curbing, 
and perhaps taken the next step—“My left 
foot must have been on there (the curb), all right. 
When I stepped with my right foot, perhaps the 
second step on the curb”—“I was on the Side¬ 
walk, but I had not gone on the sidewalk ivery 
far—just a step or two—I dropped just as if I was 
shot.” J 

In view of the undisputed testimony that there 
was not only a tree space in front of No. 3433 Hol¬ 
mead Place, N. W., but that the tree space was 
nine feet wide, it would be a physical impossibility 
for the plaintiff, according to her own testimony,. 
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to have fallen at any place except in the tree space. 
While it is possible that an athlete might have 
jumped nine feet, the testimony of plaintiff was “I 
walked as I ordinarily would—I walked at my or- 
dinarvgait” (R. 11). 

In the case of District of Columbia v. Donald¬ 
son, 38 App. D. C., 259, this Court held: 

Appellee, Laura V. Donaldson, the plain¬ 
tiff below, secured judgment against the 
District of Columbia for damages for per¬ 
sonal injuries resulting from a fall. In her 
declaration she specifically charged that the 
accident occurred on a sidewalk where the 
defendant had negligently left a “precipi¬ 
tous descent or incline, unpaved, ungraded, 
and unguarded, and dangerous to persons 
passing thereon.” The evidence disclosed 
that the accident did not occur on the side¬ 
walk, but on a path leading from a sidewalk 
across the parking and temporarily used by 
the public during a period of snow and ice, 
to avoid passing over the place described in 
the declaration. The variance between the 
allegations and the proof is fatal. The mo¬ 
tion of defendant for an instructed verdict 
in its favor should have been granted. The 
judgment is reversed with costs, and it is so 
ordered. 

The explanation of this fatal variance attempted 
to be made by counsel for appellant is not sup¬ 
ported by the evidence. In their brief, p. 14, 
counsel for appellant say: 
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In using the word “curb” plaintiff and 
her daughter might very well have j had in 
mind the outer edge of the sidewalk! rather 
than the stone curbing dividing the djirt tree 
space from the street. And when plaintiff 
said that she was “just over the curb” she 
meant the outer edge of the sidewalk which 
would appear from the photograph (deft.’s 
ex. 1) and drawing (deft.’s ex. 3) to lbe ele¬ 
vated above the dirt tree space to abbut the- 
same distance as the curb itself. Th^ space 
where the fall actually occurred is definitely 
and indisputably fixed by plaintiff aiid her 
daughter as being on the sidewalk. 

Plaintiff testified as follows (R. 13): j 

They crossed the street diagonally, ijot ex¬ 
actly straight. 1 

Q. Do you remember distinctly stepping 
up on the curb % 

A. Yes. * * * 

By the Court : 

Q. I did not quite get that. Where were 
you when you fell—on the pavement ? | 

A. On the sidewalk. 

Q. You got clear up on the sidewalk, from 
the street? j 

A. Yes; I got up off it, because I was al¬ 
together on that when I fell. 

An examination of Defendant’s Exhibit l^o. 1 
shows that there is a scarcely perceptible down 
grade from the sidewalk to the curb. The map, 
defendant’s Exhibit No. 3, shows the elevatioja of 

i 



the curb and the outer edge of the sidewalk, along 
the northern lot line of No. 3433 Holmead Place as 
“El. 100.00” at the curb and “El. 100.20” at the 
outer edge of the sidewalk. Counsel can hardly 
contend seriously that one would or could “step 
up”, bearing in mind that two-tenths of a foot 
would amount to 2.4 inches (2% inches on a ruler) 
and that this difference in grade is distributed over 
nine feet. The word “curb” has a definite mean¬ 
ing, and plaintiff quite obviously was familiar with 
that word and its meaning. When she testified 
that she crossed the street and stepped up on the 
curb, she meant exactly what she said. 

In the case of District of Columbia v. White, 48 
App. D. C. 44, 49, this Court said: 

In the Finney case (Finney v. D. C., 47 
App. D. C. 48), a small space had been re¬ 
served from a paved sidewalk within the 
general sidewalk space. Here, a continu¬ 
ous parking, 8 feet wide, extended along the 
paved sidewalk and within the general side¬ 
walk space. While the description in the 
declaration of the point where the accident 
occurred is, perhaps, inapt, we do not think 
there is such a variance as to justify a re¬ 
versal of the judgment. The cause of the 
accident and the place where it occurred 
were clearly proved by witnesses for the de¬ 
fendant, so that no surprise can be claimed. 
The case of District of Columbia v. Donald¬ 
son, 38 App. D. C. 259, is not analogous. 
There, the declaration described the acci- 
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dent as due to a fall occasioned by a defect 
in a paved portion of the sidewalk, while 
the proof showed that plaintiff was iijjured 
by slipping on a path leading across the 
parking from the paved sidewalk t!o the 
street. If the plaintiff here had specifically 
located the hole which caused the accident 
in the paved portion of the sidewalk space, 
when, in fact, it was in the parking, there 
would have been some analogy to the Don¬ 
aldson case . I 

Under the pleadings and the evidence, this case 
is identical with the Donaldson case. The declara¬ 
tion alleges that plaintiff fell on the paved, cepnent 
sidewalk. The proof shows that if plaintiff fell in 
front of 3433 Holmead Place, she fell in the dirt 
tree space. The variance is absolute. 

Further, on the subject of variance, counsel for 
appellant in their brief (P. 9) quote from the case 
of District of Columbia v. White, 48 App. D. (t. 44, 
where this Court, in holding that a variance was 
immaterial, said: 

The cause of the accident and the place 
where it occurred were clearly proved by 
witnesses for the defendant, so that no (sur¬ 
prise can be claimed. I 

As has been noted, supra, the plaintiff gave two 
descriptions of the place at which she claim$ to 

I 

have fallen: “The east side of Holmead Place be¬ 
tween Newton and Meridian Streets” and “Nearly 
in front of premises numbered 3433 Holmead 
Place.” i 
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As has also been pointed out, supra, the evidence 
presented by plaintiff clearly proves that she fell 
either between Oak Street and Meridian Street, or 
between Monroe Street and Newton Street. Not 
a single word of testimony was produced by plain¬ 
tiff to prove that she fell between Newton and 
Meridian Streets. 

"With regard to the second description, it will be 
noted tliat the declaration does not allege that 
plaintiff fell directly in front of No. 3433 Holmead 
Place. The word 4 4 nearlv ’ ’ is defined in Webster’s 
Dictionary as 44 At no great distance; not remotely; 
closely; narrowly.” When the plaintiff alleged 
that she fell 4 4 nearly in front of No. 3433 Holmead 
Place”, she must have meant that she fell at no 
great distance from, but not in front of, No. 3433 
Holmead Place NW. 

Although the testimony of plaintiff and Miss 
Covell on direct examination is that plaintiff fell 
in front of No. 3433 Holmead Place, by their fur¬ 
ther description on cross examination of the side¬ 
walk in front of those premises it is quite evident 
that the place where plaintiff fell is some point at 
which there are neither trees nor tree space in the 
sidewalk. 

However, if plaintiff did actually fall directly in 
front of No. 3433 Holmead Place, the defendant 
would be seriously hampered in its defense. The 
specific allegation of the declaration is that plain¬ 
tiff did not fall in front of No. 3433, but somewhere 
close to said premises. 
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Further, the declaration alleges that the! plain¬ 
tiff “ stepped on and upon a pebble, gravel, and 

t 

stone so permitted by the defendant to reipain on 
said sidewalk” (R. 2). j 

. i 

The testimony of the plaintiff was: 

Q. You were still on the curb? 

A. I was just over the curb. I was pn the 
sidewalk, but I had not gone on the sidlewalk 
very far—just a step or two—I dropped just 
as if I was shot. I just felt something roll 
under my heel, my right heel. I must\ have 
stepped on a pebble. I could not see uihat it 
was. I did not see anything there when I 
stepped up, but it rolled, and threw me pack- 
wards, and I dropped so quickly I coulldn’t 
even throw myself forward. I didn’t'even 
feel as if I fell. I felt as if the sidejwalk 
came up and hit me (Direct examination, 
R. 10). | 

I 

On cross examination, witness testified: j 

Q. What was it you stepped on, Mrs. Co- 
vell, do you know ? i 

A. I didn’t see it. It felt like something 
hard. It was something that rolled upder 
my heel. I supposed it to be a pebble, a Cob¬ 
blestone. \ 

| 

Under the circumstances, with one location if or 

I 

the fall alleged, and three different locations 
proved, none of which coincides w T ith the location 
alleged; with one definite cause assigned, and the 
evidence showing merely what the plaintiff “ sup¬ 
poses ”, it is hardly appropriate for counsel for 4p- 
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pellant to quote a ease wherein this Court held that 
“The cause of the accident and the place where it 
occurred ivere dearly proved * * *.” 

As was pointed out by the Trial Justice in grant¬ 
ing the motion for directed verdict at the conclu¬ 
sion of the defendant’s case (R. 30) : 

There is no doubt that this fall occurred 
within a step or two of the curb which must 
have been in that parking space, because that 
is 9 feet wide. 

In their brief (P. 13) counsel for appellant 
state: 

It will doubtless be urged by counsel for 
appellee that although the declaration al¬ 
leges that appellant fell on the sidewalk the 

testimonv shows that she fell on the dirt tree 
* 

parking. Notwithstanding this claim of 
appellee, it will be noticed that in referring 
to and describing the place where she fell 
plaintiff herself used the word “sidewalk” 
eleven times, and plaintiff's daughter in re¬ 
ferring to and describing the place where her 
mother fell uses the word “sidewalk” 
twentv-six times. These two witnesses are 
the only witnesses who were present when 
appellant fell and referring to the place 
where she fell used the word “sidewalk” 
thirtv-seven times. 

Notwithstanding the monotonous reiteration of 
the word “sidewalk” by plaintiff and herdaughter, 
the question presented is not whether the tree space 
is a part of the sidewalk, but w T hether or not “dirt, 
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stones, pebbles, and gravel” resting on the dirt 
tree space constitute a 4 ‘dangerous obstruction.” 

As to the status of the dirt tree space, this Court 
held in District of Columbia v. White, 48 ^pp. 
D. C., 44, 48: I 

Generally speaking, “the sidewalks olj the 
citv of Washington extend from the curb'line 
bounding the carriageway of the streetj, to 
the building line of the houses” Dotey v. 
District of Columbia, 25 App. D. C., 232, 
235). There is undoubtedly a distinction 
between the portion of the sidewalk sj\ace 
which is paved for the use of pedestrians and 
the portion reserved for parking or tree 
space . In the case of Finney v. District of 
Columbia, 47 App. D. C., 48, we held thalt a 
small space reserved from the paved side¬ 
walk for a tree, under a plan of the District 
for the propagation of ornamental trees, 
was not technically a part of the sidewalk 
for the use of pedestrians. Pedestrians 
tramping over such a space would not tehd 
to aid the propagation of ornamental tre£s. 
In that case, however, we were careful to 
point out the liability of the city for negli¬ 
gently failing to keep such spaces in safe 
condition. j 

In the case of Finney v. District of Columbia, 4T 
App. D. C. 48, this Court said: j 

The Court properly held that the space js 
not part of the sidewalk, but did fully charge 
with respect to the duty of the District ip 
constructing and keeping the spaces in such 
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condition as not to be or become dangerous 
to persons using the street or sidewalk. The 
charge properly stated the law on this point. 

The Charge of the Trial Court in the Finney ca.se, 
which this Court thus approved, was as follows: 

The theory of the plaintiff’s case is that 
the depression in the tree space was greater 
than was reasonable, and so great as to make 
it dangerous to those traveling on the side¬ 
walk itself, and that in leaving it in that 
dangerous condition, so deep, the District 
was negligent, and failed of its duty to keep 
the sidewalk itself in a reasonablv safe con- 
dition for passers on foot. 

The District had an undoubted right to 
have a tree space there, and the tree space 
teas not a part of the sidewalk for pedes¬ 
trians to tvalk over; it was not intended for 
that purpose . The plaintiff herself did not 
understand that it was intended for her to 
walk upon. And yet it was in the sidewalk; 
it was in close proximity to the walk itself 
where pedestrians were supposed and ex¬ 
pected to walk. I can illustrate the point, 
perhaps, by supposing that the depression 
had been three feet deep. Suppose it had 
been; although not intended to be walked 
over, one might say that it was dangerous to 
have a hole like that where one might, even 
in the exercise of care, if in a hurry, or if 
jostled, step into it and receive a serious 
injury. 

So that I could not say, as a matter of law, 
that it would not be negligence for the Dis- 
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trict of Columbia to have a deep depression 
in the tree space, although the tree s|pace 
was not intended to be walked over (Fiiiney 
v. D. C., Record, Pp. 19-20). j 

Even if the supposition or conclusion of the plain¬ 
tiff (R. 13) be accepted as true, that she in fact 
tripped over a pebble, can it be seriously contended 
that the District of Columbia was negligent iij al¬ 
lowing a pebble to rest upon a dirt tree space wljiich 
is not intended for the use of pedestrians? tThe 
question is a practical one. If there be liability 
on the part of the District of Columbia in such a 
case, then the District must immediately rempve 
all pebbles from all the tree spaces in the District 
of Columbia. As the pebbles described by jthe 
plaintiff in this case ranged in size from “ cobble¬ 
stones” to “gravel” (R. 14) and “were little, prbb- 
ablv like marbles—different sizes; small stones” 
(R. 14), the only method of removing all of siich 
“dangerous instrumentalities” from the tree spabes 
and parking would be to filter every cubic inch 
earth which is to be allowed to remain in such trj 
spaces through a screen with a mesh not greater 
than one-eighth of an inch—any “dirt, stone, pejb- 
bles, and gravel” larger than that coming within 
the description of the obstruction alleged but npt 
proved by the plaintiff. j 

In their brief, counsel for appellant refer (3^. 
7) to the case of Potomac Electric Power Co . V. 
Hemler, 47 App. D. C. 34, and remark that “This 

i 

Hemler ease is also strong in Mrs. Covell’s favoir 


of 

ee 
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on the question of contributory negligence, had that 
question not been abandoned by appellee.’' 

It is respectfully submitted that the evidence in 
this case shows contributory negligence of the 
plaintiff as a matter of law. The testimony of 
plaintiff (R. 12) was: 

* * * g j ie j ia( } p ass ed up and down 

Holmead Place, in front of 3433, from Oc¬ 
tober 1930 to March 29, 1931, when she re¬ 
ceived these injuries, and that she walked 
on this street usually Sundays; not through 
the week, and she had noticed in front of 
3433 Holmead Place, along there on that 
lot—does not know of anv other terrace— 
the top of the ground was not covered with 
grass and top was all stones and little sort 
of cobblestones and dirt and gravel on top 
of it. 

On cross examination plaintiff testified (R. 13) : 

Q. At any rate you knew it was there? 

A. I knew it was there all this while, a long 
time; I expect it was cleared off. It was 
not alwavs the same. It would wash down 
every time. 

Miss Doris Covell, on cross examination, testi¬ 
fied (R. 18) : 

1 Q. Was there any particular reason why 
you crossed the street at that particular 
point ? 

A. No special reason. If there is traffic 
on the street- 

Q. W as there traffic on the street? 
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A. There was not just then, so we crossed. 
Q. You could have crossed at any pl^ce on 
Holmead Place, could you not ? 

A. Yes, sir. j 

Q. Was that condition general along Hoi- 

mead Place; were all the sidewalks coyered 
with dirt and stone ? J 

A. No, sir. | 

Q. Is that the only place on Holjmead 
Place that you noticed where dirt, and ^tone, 
and gravel were on the sidewalk ? 

A. Yes, sir. I 

According to the testimony of both plaintiff and 
her daughter, they both knew of the existence of 
the condition about which they complained; it! was 
the only place on the street where that condition 
existed; they could have crossed the street at any 
place, since there was no traffic, nor any other rea¬ 
son compelling them to cross at that place, ]Axd 

i 

THEY DELIBERATELY CROSSED TO THE ONLY DEFECTIVE 
CONDITION WHICH EXISTED ON THAT STREET. j 
It is respectfully submitted that the judgment of 
the Supreme Court of the District of Columbia 
should be affirmed. 
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